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Mich. 33. Gar. II. in B. R. rot. 137. 
Sir Robert Sawyer Knight, His Majeſty's Attorny 


General 


AGAINST 
The Lord Mayor, and Commonalty, and Ci- 


tizens of London. 


T he Information in Nature of a Quo Warranto ſets forth, 


H A T the Mayor and Commonalty and Citi- 

zens of the City of London, by the ſpace of a 
Month then laſt paſt and more, uſed and yet 
„ do claim to have and uſe, without any Lawful 
Warrant or Regal Grant. within the City of London afore- 
ſaid, and the Liberties and Priviledges of the fame City, 
The Liberties and Priviledges following, (vix.) 


1. Tobe of themſelves a Body Corporate and Politique by 
the Name of Mayor and Commonalty and Citizens 
of the City of London, | 

II. To have Sheriffs C:vitat. & Com London. &. Cum. 
Midd; and to name, elect, make and conſtitute them. 
III. That the Mayor and Aldermen oſ the faid City 
ſhould be Juſtices of the Peace, and hold Seſſions of 


the Peace. | : 


All which Liberties, Priviledges and Franchiſes the faid 
Mayor and Commonalty and Citizens of Londun upon the 


Ring did by the ſpace aforeſaid Uſurp, and Yet do Uſurp. 


HE Mayor and Commonalty and Citizens they ap- Plea, 
pear by their Attorney, and Plead, 
J. As to their being a Body Politique and Corporate, 
they preſcribe and fay, | | 
15 8 = B | 1. Thac 


The Caſe of the Quo W arranto 


t. That the City of London is, and time out of mind 
hath been an Antient City, and that the Citizens of that 
City are, and by all that time have been, a Body Corporate 
and Politique b Name of Mayor and Commonalty and 
Citizens s of the City of Lidl. rig 
That in Magna Carta dt Libertatib Anglie, in the Parlia- 
ment holden 9 Hen. 3. it was enacted quod Civitas London 
babeat Omnes Libertates ſuas afttiquas & Con ſuetudines ſuas. 

That in the Parliament 1 E. 3. That King by his Charter 
De Aſſenſu Pretatorum Comitum Baronum & totius Communitatis 
Regni ſui, and by Authority of the fume Parliament, having 
recited that the ſame Citizens at the time of the making 
Magna Carta, and alſo in the time of Edward the Confeſſor, 
William the Conqueror, and other his Progenitors, had divers 
Liberties and Cuſtoms, Wills and. Grants by Authority 
aforeſaid, That the fame Citizens ſhall have their Liberties 
according to Mare Carta--- And chat for any Perſonal Treſ- 
paſs ef licujus Mini ſtri ejnſdem Crvitatis's; Libertas Crvitatis 11. 
lins in manus. ejnſdem Domini Regis Ed. 3. vel heredum ſuorum 
non caperetur, ſed hnjuſmods Miniſter prout, qualitatem trancgreſſi- 
onts puntretunr. 

They Plead alſo, 

That in the Parliament holden 7 R. 2. Onnes Conſuetudi- 
nes Libertates Fraucheſia G Pri vilegia Ci vitatis predict tunc Ci- 
Tibus Ci vitatis illius, & eorum Succeſſoribus, Licet uſi non fuerint 
vel. abuſt fuerint Authoritate ejuſdem Parliamenti, ratificat fucrunt. 

Then they Plead the Confirmations of ſeveral later 
Kings by their Charters, as of 

King Flenry VI. by his Charter, Dated 26 Octob. 23 H. 6. 
EKing Edward IV. by his Charter, Dated 9 Nov. 2 E. 4. 

King Henry VII. by his Charter, Dated 2 3 July, 20 H. 7. 

* King James I. by his Chatter, Dated 253 Sept. 6 Fac. 1. 

King Charles I. by his Charter, Dated 18 Octob. 14 C. 1. 

King Charles II. by his Chatter, Dated 24 Far. 15 C. 2. 

Ac eo Warranto they claim to be, and are a Body Po- 
Titzque, &c. and traverſe their Uſurping upon the King. 


II. Asto the having, electing, making and conſtituting 
Sheriffs of London and. Middleſex, they Plead, 
4 | That 


0, apainfs: the City of London, | 3 


— — 


That they are, and time out of mind were a Body Poli- 
tique and Corporate, as well by the Name of Mayor and 
Commonalty and Citizens, quam per nomen Ci vium London. And 
that King Jobn by his Letters Patents under the Great Seal- 
of Evgland in Court produced, dated 5 Juliti, Anno regni ſur 
prima granted to the Citizens of London, that they ſhould 
have the electing, making and conſtituting Sheriffs of Lon- 
don and Mzddleſex. imperpetuum. 

Then they plead this Liberty and Franchiſe confirmed to 
them- by all the aforementioned Statutes and Charters ac eo 
Warranto they claim to make and conſtitute Sheriffs. 


III. As to the Mayors and Aldermens being Juſtices of 
the Peace, and holding Seſſions, they plead, 
- - That the City is, and time out of mind was, an Antient 
City and County, and the Citizens a Body Politique. 
That King Charles the Firſt by his Letters Patents, Dated 
18 Oclob. 14. Car. I. Granted to the Mayor and Commonalty 
and Citizens of the City of London, That the Mayor and 
Aldermen of London, ſuch of them as had been Mayors, 
ſhould be Juſtices of the Peace, and ſhould hold Seſſions, 
& eo Varranto, they claim to be Juſtices, and hold Seſſions. 


O this Plea the Attorney General replies. And as to Reſporſ. 
the Mayor and Commonaky and Citizens of Lon- 
don, being a Body Politique and Corporate, 
- Firſt takes Iſſue that they never were a Body Corporate, 
and for this puts himſelf upon the Country. And then goes 
over and pleads, Wo | 
That the Mayor, Commonalty and Citixens aſſuming up- 
on themſelves to be a Body Politique and Corporate, and by 
reaſon thereof to have Power and Authority to oonvocate and 
aſſemble, and make Laws and Ordinances not contrary to the 
Laws of the Kingdom, for the better Government of the 
City and Citizens, and for preſerving the Kings Peace Un- 
der colour and pretext thereof, but reſpectimg only their pri- 
vate gain and profit, and againſt the Truſt in a Body Cor- 
porate, by the Laws of this Kingdom repoſed; aſſumed an 
unlawful and unjuſt Authority, to levy Mony upon the 
ä — Kings 
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arr anto 


Kings 8c 0s their own oper uſe, by colour of Laws 
and Orditlances by chem de fas ordained-and eſtabliſhed, 
ken 99 and unjuſt 
Power and Authority by them Uſurpd 17th of Septemb. 
24 Car. IL. in their Common Council Talſenbles made, con- 
ſtuted an publiſhed a certain Law by them de fatto, enacted 
for the levying of ſeveral Sums of Mony of all the 
Subjects coming to the Publique Markets within the City to 
fell — (r Of every Perſon for every Horſe- 
load of Proviſions into any publick Market within che ſaid 
City brought to ſell, 2 d. per day. For every Doſſer of 
Proviſions, 6 d. per day. For ey Cart-load not drawn 

with more than Three Horſes, 4 d. per day. If drawn with 
more than three Horſes,6 di per 43 And that theſe Sums 
of Mony ſhould be paid cothe uſe of the Mayor, Commo- 
nalty and Citizens: And if any refuſed to pay, chen to be 
removed from his Place in the Market. And that by colour 
of this Lawy the Mayor, Commonalty and Citizens "oh cheir 
own private Gain, had Ulegally by the ſpace of Seven Years 
pext after the making this Ordinance, received divers great 
Sums of Mony, in all amounting to 5000 J. per Annum, 1 in 
oppreſſion ofthe Kings Subjects. 

And further, That whereas a Seſſion of Parliament 
was holden by Prorogation, and continued to the 1oth of 
Jamary,32 Car IL. and then prorogued to the 20th of Jantary 
then next: 

The Mayor, Commanaley and Citizens, 13 Jan. 32 Car. II. 
in their Common Council allembled wunlawfully,maliciout]y, 
adviſedly and ſeditiouſſy, and without any lawful Authority, 
aſſumed upon themſelves Ad cenſendum &y judicandum diftum 
Dominum Regem & Prorogatiouem Parliamenti per Dominum Re- 
bie ac fett. And then and there in Common Council Aſſem- 

lech did give their Votes and Order, that a certain Petition 
under che name of the Mayor, Aldermen and Commons of 
the City of Lud in Gammon Council aſſembled, to the 
—- vs xegxhibirec uin whichy faid Petition was con- 


"Thar by the ie leeution of che publique 
. I aof thek ingdom, and = papa neceſſary . 
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for the preſervation of the King, wid of his Proteſtant Sub- 
jects had received interruption. And that the Mayor, and 
Commonalty and Citizens in the fame Common Council aſ- 
ſembled did unlawfully, maliciouſty, adviſedly and ſediti- 
ouſly, and with intention that the ſaid Petition ſhould be 
diſpersd amongſt the Kings Subjects, to induce an opinion 
in chem, that the ſaid King by proroguing the Parliament 
had obſtructed rhe publique Jultice, and ro incite the Kings 
Subjects to hatred of che Kings Perſon and Government, 
and to diſturb che Peaoe of the Kingdom, did Order that 
che ſaid Petition ſhould be printed, and the ſame was 
printed accordingly ro che intent and ufer aforeſaid. 

By which the Mayor, Commonaley and Citizens aforeſaid 
the Priviledge, Liberty and Franchiſe of being à Body Po- = 
litiqueand Corporate did forfeit, and afterwatds' y the the 
in the Information, that Liberty md Franchiſe of being @ 
Body Politique, did uſurp N e Et bec, &c. 

And as to the other two Pleas, (ui) The making and 
having Sheriffs and Juſtices of che Peace, The Attorney 
General Imparles to Mich. Term. 2 


HE Mayor, Cominonalty and Citizens, as to the Plea Rejoynder. 
of the Attorney General, er in, Aſſigning a 
Forfeiture of their being a Epdy Politique and Corporate, 
Proteſtando, That thoſe Pleas by the Attorney pleaded, and 
the matter in the ſame contained, are inſofficient in the Law = 
to forejudge or exclude the Mayor and Commonalty and Ci- 
rizens from being a 9 ey: „ 
Priteſtando etiam, T Hat ho Act of Dred, or B/ Law made 
by the Mayor, Aldermen and Common Council is the Act or 
Deed of the Body Corporatpde. =” por 
 Proteſtando etiam, T hat they the Mayor and Commonalty 
and Citizens of London neyet took upon them any nglawful ar 
unjuſt Authority to Tax the Kings Subjects for their own 
private Gain, ox did ever levy ar exact from wine K Sub- 
jects coming roMarker bh yearly 8 uns'as in the Replica- 
tion are alleged: For Pea f.) 
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That London is the Metropolis of Erg/and, and very po- 
pulous, & Celeberrimmm Emporium totiur Europe. 
That there are, and time out of mind have been, divers 
publique Markets for Proviſion and Merchandiſe within the 
id City to be ſold. 1 8005 | 
That the Mayor and Commonalty and Citizens have 
been, time out of mind, and yet are, ſeiz d of theſe Mar- 
kets in Fee, and by all the ſaid time at their own Coſts and Ex- 
pences have provided and have accuſtomed, and ought to pro- 
b vide at their own coſts Places for the holding the ſaid 
Markets and Stalls, and Standing, and other Accommo- 
dations for perſons bringing Proviſions and Merchan- 
diſes to the ſaid Markets, and Superviſors and other 
Officers for the better preſerving and ordering the ſaid 
Markets, and of the great concourſe of perſons coming to the 
fame; and for the ſuſtaining and ſupporting of the ſaid coſts 
and expenſes, by all the time aforeſaid have had; and 
ought to have, reaſonable Tolls, Rates or, Sums of Mony 
of . perſons: coming to the ſaid Markets for their - Stalls, 
Standings, and other Accommodations by them for the bet- 
ter expoſing their Commodities had and enjoyed. 
Iubhey further ſay, That the Citizens and Freemen of Lon- 
ee 8 


* 


are very numerous, (vix.) 50000 and mare. 

That within. the ſaid City there hath been, time out of 
mind, à Common Council aſſembled as often as neceſſary, 
confiſtiog af the Mayor, Aldermen, and of certain of the 
WE not. exceedipg 250 perſons thereto annually elected, 
called the Commons of the ſaid City. 
That there is a Cuſſom within the ſaid City for the Mayor, 
Aldermen and Comp Council to, make By-laws and: Or- 


dinances for the Regulation and Government. of the publique 


44: 


ker wah the Cap. fg ion 3a 
";Thatitheſe Libertzes and Cuſtoms of the City were, con- 
firmed-by Magna Cart) and the other; Statutes in the Plea 
#dovementioned, 3 . 
, Tbat by, reaſon, of che burning of the, Cit) in Septend. 
1666. and the Alterations he Mackes he and Places 
thereby occaſion d, for the eſtabliſhing and reſetling the 
Markets within the City, 17 Septemb. 26 Car. II ** then 

ayor 
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Mayor, Aldermen and Commons in Common Council As- 
ſembled, according to the ſaid Cuſtom, for the better 
Regulation of the faid Market did make and publiſh an Or- 
dinance, Entituled An Aci for the Settlement and well ordering the 
Publique Markets within the City of London; by which ſaid 
Ordinance reciting that for the accommodation of the Market 
People with Stalls, Shelters, and other Neceſſaries for their 
Standing in the Markets, and for the amendment, pavi 
and cleanſing the Market- places, and for the ſuppott an 
defraying the incident Charges thereof, there have been 
always certain reaſonable Rates and Duties paid for the ſame. 
And to the intent that the ſaid Rates muy be aſcertain d and 
made publique to all Market-people, and the Collectors re- 
ſtrained from exaCting--- It was Enacted and Ordained by 


the ſaid Common-Council, that the Rates and Sums in the 


Replication ſhould be paid to the uſe' of the Mayor and 
Commonalty and Citizens; or upon refuſal, to be removed 
out of the Market. And they aver, that theſe are all the 
Rates or Duties paid, and were reaſonable Sums to be py ; 


and theſe they have demanded and received for the uſe and 


purpoſe aforeſaid, as was lawful for them to do. 

As tothe other matter alledged by the Attorney General 
in Aſſigning the Forfeiture, they ſay, : 

That within this Kingdom, ( vez.) at the Pariſh of 
St. Michael Baſſiſhaw, London, there was an execrable Plot 
and Conſpiracy proſecuted by Papiſts to deſtroy the King, 
and to ſubvert the Ancient Government, and ſuppreſs che 
true Religion in this Kingdom Eſtabliſhed. 

That Sir Edmundbury Godfrey took Examinations of 

Witneſſes, and Informations of the fame ; and alſo of the 
burning of London by the 3 | 

That divers of theſe Conſpirators had Jain in wait for 
him and murthered him, to the intent to ſuppreſs his Exa- 
minations, and to deter other Magiſtrates from acting in the 
Diſcovery. | | 

That Green and others were tryd, and hang d for this 
Murther. | 


T hat 
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Ihat Coleman and others were alſo try d, and executed for 
the ſame Conſpiracy. _ - 
That William Lord Powia, Lord Arundel of Warder, 

Lord Petre, Lord Bellaſis were Impeached by the Commons 

in Parliament of High Treaſon for the ſame Conſpiracies, and 

ſent to the Tower. 

That the King in his Speech to that Parliament had re- 

commended to them the further purſuit and examination of 

that Conſpiracy, declaring he thought not himſelf nor them 
ſafe, till that matter were gone through with; and there- 
fore that it was neceſſary that tlie ſaid Lords in the Tower 
ſhould be brought to their Trials, that Juſtice might be 
done; and the Parliament having made an Addreſs to the 
King, wherein both Lords and Commons declared their be- 
ing dee ply ſenſible of the ſad è᷑ondition of the Realm, occa- 
ſioned chiefly by the Contpuracis of a Ropiſh Party,who had 
plotted and intended the Deſtruction of the King, and Sub- 
verſion of the Government and Religion of the Kingdom; 
and thereupon a Solemn Faſt kept purſuant to the Kings 

Proclamation, grounded upon the laid Addreſs, and divers 

Bills prepared to be paſs d into Laws for preſervation of his 

Proteſtant Subjects. | 
Theſe Impeachments and Bills being thus depending, and 

the Lords in the Tower, nor Tryed, the Parliament was upon 

the rothof January prorogued, as the Attorney General 
above in his Replication hath alledged, by reaſon whereof 
the Citizens and Inhabitants of the ſaid City being faithful 

Subjects to the King, were much diſquieted with the ſenſe 

and apprehenſions of the Danger threatning the Perſon of 

the King, his Government and Realm, by reaſon of the- 

Conſpiracies aforeſaid, as is by both Ring and Parliament 

affirmed and declared; and conceiving no better means to 

prevent, than by the Sitting of the Parliament; and having 
received a Petition from divers faithful Subjects, Citizens of 

London, to the ſame effect: And it being lawful to Petition, 

the Mayor, Sir Patience Ward, and the Aldermen and Com- 

mons in Common Council aſſembled, for the preſervation 
of the King and his Government did cauſe to be written the 

Petition in the Replication mentioned, which is ſet forth 

1 | in 


againſt the City of London. 


in hæc verba; and did Order, that after the ſame was 
preſented to the King, it ſhould be Printed for the ſatisfacti- 
on of the troubled Minds of the faid Citizens ; and traverſe 
the writing or making any other Petition, or making this to 
any other end or intent than they have pleaded. 


H E Attorney General as to the Plea of the Mayor, Surrejoyn- 
and Commonalty and Citizens pleaded to the making der. 


and publiſhing the Ordinance about the Markets, 

Proteſtando, That the Mayor and Commonalty and Citi- 
zens were not ſeiz d of the Markets, nor at their charges 
provided Stalls and Neceſſaries, or Market: places. 

„ etiam, That the ſaid Rates and Sums were 
not reaſonable. 

For Plea faith, That by a Statut made 22 Car. II. it 
was enacted that Places for Markets ſhould be fer out, and 
2 d. per Chaldron upon Coals for che charge of that, and 
many other things was given; and that they received a 
great Sum out of that Duty for the purpoſe aforeſaid ; and 
yet for their own private Lucre took the Mony by the Or- 
dinance. 

And trayerſeth, that the Mayor and Commonalty and Ci- 
tizens time out of mind habuerunt & habere conſueverunt Tol- 
neta Ratas frve denariorum ſummas per ipſos Majorem Communi- 
tatem & Ci ves ſuperius ſuppoſtt. per prefatam Legem, {rve Ordina- 
tonem predict Aſſeſſ. & in certitudinem reduf# prout per plact- 
tum ſuum ſuperius rejungendo placitat ſupponitur. | 

And to r Plea of the Mayor and Commonalty and Citi- 
zens pleaded to the Reſidue of the Attorney's matter aſſign- 
ed for a Forfeiture, as aforeſaid, 

The Attorney Proteſtando, That the aforeſaid Prorogati- 
on of the Parliament was for urgent Cauſes concerning the 
good of the Kingdom, and thereby the proſeeution of pub- 
lique Juſtice not interrupted. 

And Demurrs to the faid Plea of the Mayor and Com- 
monalty and Citizens by them pleaded as to the Petition. 


C The 


1 ** 
Lr 


rr * 


—— __ 


ROY 


| The Caſe of the Quo W arranto 


Rebutter. 1 HE Mayor and Commonalty and Citizens, as to 


the making and publiſhing the Ordinance for the 

payment of Monies by thoſe that come to the ſaid Markets, 
ſay as before, 7 . | 

That the Mayor and Commonalty and Citizens have, 
time out of mind, had, and accuſtomed to have, reaſon- 
able Tolls, Rates, or Sums of Mony of all Perſons com- 
ing to theſe Markets with Victuals and Proviſions there to 
be fold, for Stalls, Standings, and other Accomodations 
by them had for expoſing their Victuals and Proviſions to 
ſale. And of this they put themſelves upon the Country, 
&c. To this Mr. Attorney demurrs. 

And as to the Plea by the Mayor and Commonalty and 
Citizens pleaded to the Reſidue of the matter by the At- 
torney General, aſſigned for Forfeiture, they joyn in De- 
murrer. 


Memorandum, That when the Demurrer in this Caſe was 
joyn d, (vix.) Mich. Term. 34 Car. II. Mr. Sergeant Pem- 
berton was Chief Juſtice of the Ring- Bench. But before 
Hillary Term, that it came to be argued, he was remove 
and made Chief Juſtice of the Common- Bench; and Sir Ed- 
moud Saunders, who had been Counſel for the King, in 
drawing and adviſing the Pleadings, was made Chief Juſtice 
of the Kings Bench. | 


o 


againſt the City of London. 11 
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De Termino Sancti Hillarii Annis RRs. Car. II. 
34. & 35. Annoq; Dom. 1682. 


In Banco Regis die Mercurii 7. Februarii. 


Dominus Rex verſus Majorem Communitat & Ci ves Ci vitat London, 


D J S' Geeat Caſe was twice only argued at the Bar: 
Firſt, by Mz. Finch the Kings Sollicitoz, foꝛ the King; 
and Sir George Treby Recower of London, fo; the 
City. And next, by Sir Robert Sawyer the Kings 
Attoꝛney General, fo2 the King; and Henry Pollexfen 


foꝛ the City. 
Mr. Sollicitor. The Queſtions in this Caſe, as I think, will be, Mr. Sollicitor; 
L. Whether any Corporation can be Forfeited ? 


II. Whether the City of London differ from other Corporations 
as to point of Forfeiture ? 


III. Whether any Act of the Mayor, Aldermen and Common 
Council in Common Council Aſſembled, be ſo much the Act of 
the Corporation as can make a Forfeiture ? 


IV. Whether the Acts by them done in making the By-Law, and 
receiving Mony by it; or in making the Petition, and cauſing 
it to be Printed and Publiſhed be ſuch Acts, as if done by the 
Corporation, will make a Forfeiture of the Corporation ? 


The Firſt of theſe Queſtions truly J ſhould not make any Que⸗ 
ffion at all, but that this Caſe has been a Caſe of ſo great erpecatf- 
on, every man hath diſcourſed about ft, and the pꝛejudice that ſome 
have entertained concerning it, have dꝛawn them to aſſert the Mega⸗ 
tive P2opofition. Therefoze, my Lozd, becauſe this ſtrikes to the 
whole, though J think it hath no Foundation in Law, J will beg 
leave to remove this Dbjection out of the Caſe. 

I. Firſt of all, No Coꝛpoꝛation hath any other Creation than any 
other Franchiſes have, and ſubſiſt upon the lame Terms that other 
Franchiſes do. 

II. There is a Truſt oꝛ a Condition in Law, that is annexed to, 
and grows upon all Franchiſes, that they be not abuſed, and the 
Bꝛeach of them is a Foꝛteiture of the very being of the Franchiſe, 

III. And as there is no Foundation of that Opinton in Law, ſo the 


- Biſchtefs would be great, if the Law were otherwiſe, Foz, 
| | C 2 Fir ſt, 
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Firſt, That no Cozpozation hath any other Creation than other 
Franchiſes have ; tis undoubtedly true that the King is the Daiginal 
and Commencement. of all Franchiſes ; they have their beginning 
from him, the Books are clear and full in it: J need not quote 
them, though there are many, Kelway 138. 17 Ed. 2. 530. in the 
Repotts of thoſe times ſet foꝛth by P;. Serjeant Maynard. Now, 
my Loꝛd, there can be no Copporation, but _— Rings Letters Pa⸗ 
tents; fo2 even the Pꝛeſcription doth ſuppoſe there was the Kings 
Patent to create it at firſt. And therefo2e the pꝛoper Inquiry will be 
about the Second thing. 

II. Pom far the Beach of Truſt that fs annered to a Franchiſe, 
is a Fozfciture of that Franchiſe. Ts a 

Firſt of all, There is no Rule in Law moze certain, than that the 
Pil uſer of a Franchiſe is a Foxfeiture of that Franchiſe. This the 
Statute of 18 Ed. 2. does very well pꝛove, which was an Act of Gzace 
to reſtoze Franchiſes to thoſe that hav loft and fozfetted them. There it 
was reſfrained ſta quod libertat? non ſint abuſæ. And my Loꝛd Coke 2 
Inſt, in his Obſervations upon the Statute of Weſtm* 1. That Chap- 
ter of it that concerns Towns that exacted moze Murage than was 
gꝛanted, fol. 223. fays, They ſhall lofe that Gzant fo2 ever; ſays the 
Mirror. of Juſt, which mp Low Coke there quotes, that is: no moꝛe 
than the Common Law; fo2 the Law wills that every Ban ſhould 
loſe his Franchiſe, that does miſuſe it: So the Abbot of St. Albans 
Caſe, 8 Hen.4.18. The King ſeized the Franchiſe into his hand, be- 
cauſe the Abbot, who had the Goal, would not give Pledges to make 
Deliverance, and fo2 detaining his Paifoners a long time without 
making a lawful Deliverance. And lo 20 Ed. 4. 6. The Abbot of 
Crowland's Caſe fo2 detaining Pziſoners acquitted; after Fees paid 
the King ſeized the Goal foꝛ ever. Theſe two are citev by my Loꝛd 
Coke a Inſt. 43. And in Sir George Reynel's Caſe, 9 Report, Fitz- 
herberts Abridgment, Tit coron' placit' 233. ALayman was taken in 
a Robbery, the Oꝛdinaxy challenges him as a Clerk, whereas he was 
a Layman: It was ruled, that foz his falſe challenge the Ozdinary 
ſhould loſe his Tempozalities to the King, and loſe his Franchiſe to 
challenge Clerks ko; him and his Succeflozs fo2 ever. Thus far is 
plain, That Franchiſes, if miſuſed, are fozfeited 3 and that though 
enjoyed by Perſons in a cozpozate capacity, as appears by the Caſes 
put. And then as a Cozpozation mayfoxfeit any Franchiſe they are 
ſeized of in right of the Cozpoxation.ſo may a Cozpozatian fozfeit the 
Franchiſe of the Cozpozation it ſelf, upon the ſame ground and rea- 
ſon in Law; unleſs any one will ſap, The Franchiſe of being a 
Coppozation cannot be miſuſed 3 and that would be a very ſtrange 
matter to affert. | 

Every Coppozation is entruſted with a Franchiſe to make Laws 
fo2 Governing the Subject within its Juriſdiction. JTfthat Power be 
exerciſed to the Subjects pꝛejudice, as it may be, it were an hard 
matter if there were no Law to redzeſs that Guevance. Suppole a 
Coppozation under their common Seal ouly authozile a Rebellion, 
would any Man ſap that were no foxfeiture ? 'Tis ſaid * by 

. igott, 


againſt the City of London. 


— 


Pigott,21 Ed. 4. f. 13. Arguendo, upon a Caſe (where the Queſtion is 
Whether a Coppozation ſhould avoid a Bond entred into by the Mayoꝛ 
by Dureſs) That a Cozpozation can neither commit Treaſon 02 
Felony ; but upon the ſame reaſon that he urges, That a Cozpoza- 
tion cannot act at all, that is,avſtracedly from all the Members of it; 
fo2 ſo this Motion is, that a Cozpozation is a Body in conſideration 
of Law only, and not reality; and therefoze the particular Act even 
of the head of that Body ſhall affect him perſonally only. But this 
is only a Motion of his arguing 3 but it is the beſt opinion of that 
Book, that Oureſs to the Members did lo affect the Cozpozation, 
that it ſhould avoid the Bond. 

Now, my Lo2d, a Cozpozation may be ſurrendꝛed; and ſurely 
that that may be ſurrendzed, may be fozteitedz and J ſhall offer you 
ſome Anthoztties in this caſe, 12 E.3. rot. clauſ. memb. 36. A Writ 
is direned to the Conſtable of Dover, reciting, That the Cinque- 
Pozts had ſeized divers Goods of ſeveral Merchant Strangers Por- 
tugueſes, and others, and the Writ commands that Right ſhould be 
Done, 92 eiſe the Franchiſe ſhould de ſetzed into the Kings hands, 


6 Ed.a.rot.clauſ. Ne. 3. The Liberties of the City of Briſtol were 


letzed, and the cuſtody of it granted to fo2 divers 
contempts and in juries done per MajoremBallivos & Communitat' tg 
the King, and fo the cloſe Rolls of R. 2. m. 6. 

There is another Caſe that comes further, Paſch. 9 Ed. 1. Majus 
rot.25. I find it likewiſe among my Loꝛd Chief Juſtice Hales Col- 


ſections that he has given to Lincolns-Inn Libzary 3; J took it out of 


that Book : 'Tis in the Collection of the Ad judicata in the time of 
Ed. 1. fol.28.a. Thus it was: There was the Abbot of St. Auſtin in 
Canterbury had made an Agreement with the men of Sandwick 
about paying ten Pogsheads of Mine yearly tothe Abbat; and there 
was due to the Abbot ſome thirty Marks, and he had Judgment, and 
Execution went out; and thus tis in the Book, Vic. de Mandatur 
quod Levari fac 30 Marcas de bonis ipſius ad opus Abbatis pro pretio 
io Doleorum Vini annuatim ſolvend* And they made reſcue when the 
Sheriff came to execute theTUrit, and they were ſued fo2 that, and 
the Judgment of the King and his Council, which was by Parlia- 
ment, fo2 it was adjourned into Parliament, was Quod Libertas de 
Sandwick ſorisfact fit. And there is this Oblervatton, tho it be witten 
with the ſame Þand, which is not his, but the Clerks that tranſcri⸗ 
bed it, Judieium illud extendit contra Barones 5 Portuum & eorum 
Jbertates ut mihi videtur. Theſe are the Moꝛds of that Book: 
And this will go a great way with the City ol London as to their 
confirmation of Magna Charta; fo2 the Cinque Ports are conũrmed 
by Act of Parliament as well as they. 

But, my Low, there are many Caſes of like nature, and that 
even in the Caſe of the City of London too, as J ſhall ſhem you by 
and by, Now tho theſe are not Judgments in Quo Warranto's tu 


out a Copoꝛation of a Franchiſe of being a Cozpozation, yet it 


ſhews that theſe things were foxfeitures of alt the Franchiſes of a 
Corporation 5 fo? a Seizure-is never but where there is — of 
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foxfeiture found upon Recozd, as in Sir George Reynels Caſe; 02 
to ground a foxfeiture, upon which to bꝛing a Quo Warranto, as in 
our Caſe. But in the Caſe of 9 Ed. 1. there it does appear Judg- 
ment was given by the Parliament, that the Liberty ſhould be foz⸗ 
feited, not that it ſhould be ſeized into the Kings hands only. 

Now, my Low, where all the Franchiſes of a Coꝛpoꝛation are foz- 
feitev, what is the Cozpozation? Truly, tis nothing, tis but a 
Name; a Cowozation without a Power to act, is nothing at all: Jn- 
Deed J Do not find any Judgment in a Quo Warranto of a Cozpota- 
tion being fozfeited, pet, my Low, it doth not follow from thence 
that this cannot be by Law 3 fo2 many Quo Warranto's have 
been bzought agatnſt London, and other places to, to out Cozpoza- 
tions of their Franchiſes , but it hath always ended in ſubmiſſion 
to the King, and ſo they have bien at quiet. All the Quo Warranto's 
in Pr. Attoꝛney Palmer's time,after the Rings Reſtauration, againſt 
the ſeveral Cozpozations, they all ſubmitted; and pet that was to 
queſtion the very being of their Coppozations. | 

Now, my Loꝛd, pꝛay conſider a little upon rhe Rule of Law: It 
ould ſeem very ſtrange if a Cozpozation ſhould neglect to come into 
Eyre, 02 into the Kings Bench the ſame Term that a Quo Warranto 
is bꝛoͤught againſt them, they muſt be outed of their Franchiſe faz 
ever, as tis ſaid, 15 Ed. 4.6, & 7. And pet, when all the contempts 
and oppoſitions imaginable are found upon Reco2d that this ſhould 
not be a foꝛteiture, that ſtems abſurd that a Neglec in Eyre ſhould do 
it, but all the Oppꝛreſſions and Dffences in the Wozlv, when found 
upon Reco2d, ſhould not do tt. 

But, my Loꝛd, the miſchiefs that would follow from hence are very 
great: wow many Oppꝛeſſions and Dffences would be daily com- 
mitted, if every Coꝛpoꝛation were a Franchiſe and Jurisdicion inde- 
pendent upon the Crown ? and the puniſhment truly of ſome particu⸗ 
lar Men fo2 thoſe Dffences, would not be adequate, where the power 
of offending and miſgoverning ſhould ſtill remain; ſure that were no 
adequate redzeſs of ſuch an inconventence. And to this purpoſe, my 


L02d, J ſhall humbly offer a Cale, and tis that great Caſe between the 


Earls of Glouceſter and Hereford, Hill 20. Ed. 1. in B. R. rot.Wallie 
14. *Tis likewiſe in Riley's Placita Parliamenti 83, 86. The Cale is 
this in ſhozt, They both claimed the Liberty of Returna Brevium, and 
they had incurred great contempts in refuſing to obey the Kings 
CUrits, and Judgment was given againſt them, That the Liberty 
ſhould be ſetzed fo2 this reaſon, which J think will go a great way in 
this Caſe, and fo2 which J offer it, Quia puniendus eſt Dominus Li- 
bertatis in eo quo deliquit. J think, my Lo2d, as J ſaid, that will 
go a great way in this Caſe, to ſhew the Keaſon of the Lalo. 
My Low, It the granting of too many and too large Franchiſes 
were a miſchiet, as certainly it was by Law, and as appears by the 
Commons Petitions 21 Ed. 3. rot. Parl. No. 17. where they pꝛay, 
That new and large Franchiſes may not be granted, becauſe it ten⸗ 
ded to the overthzowing the Common Law, and great Oppꝛeſſion ol 
tle People, And the Kings Anlwer was, That care * 
| | _ taken 


Al 
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taken foꝛ the time tocome. J fay then, if this were ſuch a miſchtek, 
that there ought not to be granted new and large Franchiſce, much 
moze would it be a miſchief if theſe Franchiſes ſhould not be unver 
the controul cf the Law when they ererciſe ſuch Oppꝛeſſion. And da 
my Lozd J ſhall leave that point; fo2 J think it will be pꝛetty clear, 
that a Ce2pozatien may fozfeit their being of a Cozpoꝛat ion. 

2. J ſhall next than conſider,whether the City of London be in any 


other plight than any other Coꝛpoꝛations. I think truly there is no 


difference at all. Now this Queſtion doth depend upon what they 
have ſet foꝛth by their lea. And that is the confirmation of Mag- 
na Charta cap. 9. Civitas London habeat omnes libertates ſuas anti- 
quas & conſuetudines ſuas. And then their Ac ot 1 E. 3. upon which 
mp L92d Coke in his 4 loft. 253. ſays, that the Franchiſe of this 
City ſh ail not fo2 any Cauſe be ſeized into the Kings hands. And 
then theirs of 7 R. 2. wh'ch ſays, that the City ſhall enjoy its whole 
Liberties, Licer uſi vel abuſi. This is their Foundation upon which 
they would diſtinguith this City from all other Copozations. Now 
as to theie things, J give theſe Anſwers. 

Firſt foꝛ Magna Charta, that plainly is no moꝛe a confirmation to 
them than is to other Cities and Cozpozations. Foz not oniy the 
City of London is named ta have its ancient liberties and cuſtoms 
preſerved, but tis likewiſe Omnes aliæ Civitat', &c. And all Cities, 
Burroughs and Towns, and the Barons of Cinque Pots, and 
all other Pozts, ſhould have all their Liberties and Freer Cuſtoms. 
So my Low Coke agrees it in his Comment. And in what he cites 
out of the Mirror of Juſtice, and other ancient Authozs of our Law, 
they ſhould enjoy their Franchiſes which they had right to by lawful 
title of the gift and confirmation of the King, and which they had not 
foxfeited by any abuſe. So that the Ax which confirmed them did 
not purge foꝛmer fozfeitures, much lefs did it licenſe other abuſes. 

Then fo2 their As of 1 E.3. and 7 R. a. J ſhall humbly offer this, 
That as they are in Truth no Acts cf Parliament at all, ſo they 
will not concern this Queſtion, whatſoever my Low Coke ſays con- 
cerning them. But J ſhall give (ome inffances befoze theſe As, to 
ſhew that they never had ſuch an unqueſifonable Power as they now 
D:eam of, and then ſome inſtances in after times, that there either 
were no ſuch Acts, oz no ſuch ſenſe at leaſt is to be put upon them as 
they have ſtrained to make. | 

Firſt it appears 15 E. 1. that the Franchiſe of the City of Lon- 
don was ſeized into the Kings hand, and Johannes de Britton was 
made Cuſtos Civitatis Londoa, whs was no Freeman 3 and this im- 
plies that the Franchiſe was ſeized into the Kings hands, fo2 they 


had a power to choſe de ſeipſis by Charter from King John a Citi- 


zen to be a Payo?2 02 chief Governour, but here was another Go⸗ 
vernour appointed them. * 

Then Rot' Par' 26 E. 1. Rex pro bono ſervicio Civit' London? 
reddit eis Civit' ſuam London habend dict Civibus ad volunt' Regis, 
Teſte Rege. So that boththe City and all its Franchiſes were fcizev 
at that time; fo he reſtoꝛed the very City of London to the _ 

eng 
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Zens habend' during his Mill and Pleaſure. Thus my Lo2d it 
tod in the time of E. 1. Then in the time of E. a. ſeized again; 
14 E. 2. memb. 21. of the Pat Rolls in 21 Rex dimiſit Civibus 
London” Officium Major” Civitat London, 15 E. 2. Rex dedit licen- 
tiam eligendi Major London. And in the ſecond part of Pat' Rolls 
15 E. 2. m. 5. The King recites, That whereas in the Fourttenth 
year of his Reign he had replevyed to them the Office of Mayoꝛ 
Uſqʒ quindenam Sancti Martini, and alſo recites which Office was ſeiʒed 
into the Kings hands by the Juſtices ol Eyre in the Tower of Lon- 
don, and he was willing to continue it longer to them, ex gratia 
ſpeciali he did grant them the ſaid Office Quamdiu. &c. 

Then the ſecond part of Pat Rolls in 20 E. 2. it is recited, that 
the King had leized the Office of the Mapoꝛalty, and had replevied 
it from time to time; and that one Hamond de Chigwell was made 
MWayo?, the King had ercepted of Him fo2 Mayoꝛz, Et Rex volens eis 
gratiam uberiorem facere, grants him the Office of Bayo?. 

Now my Loꝛd, theſe ſeizures ſhew plainly that the Franchiſes 
of the City were fozfeitable z fo2 either they were ſeized upon matter 
of Recow found fo2 a Fozfeiture, o2 elſe upon ſome matter which 
was to be a ground of a Foxfeiture. So then they were abſolutely 
gon, and J do not find that theſe were ever taken out of the Kings 
hands by P2oceſs of Law, but were reſtozed by Gzace and Favour ; 
fo? till the 20 E. 2. it appears, that they ſo long continued in the 
Kings hands, and he abſolutely diſpoſed of them. 

Pere is now a Favour to them, and a plenary reſtitution. Thus 
it ſtom in the Reigns of E. 1. and E. 2. | 

Now the next thing will be foz their Act of 1 E. 3. which they back 
with my Low Cokes obſervation upon it, that it was Authoritate 
Parliamenti. Now truly my Low, there is no ſuch Act of Parliament 
that is any where extant. Fo? it is not in Paint, neither are there 
any Parliament Rolls of E. 3's time till 4 E. 3. And he that cites it, 
my Lozd Coke himſelf, cites no Roll at all foz it; ſo that where we 
ſhall find this Act of Parliament, truly J do not know. But this 
Act at beſt amounts to no moze, than that foz any perſonal Treſpaſs 
of Officers, the Liberties of the City ſhould not be ſeized 3 but that 
ſignifies nothing, fo2 that is not our Caſe. There are Acts of the 
C tions not of particular Officers; though I cannot but obſerve 


how the Law was taken to be at that time befoze this their pzetended 


Act, even fo2 the Offence of paivate Officers, and that appears to be 
the Law to in the Caſe of 9 E. 1. which J cited befoze, which was 
only the Dffence of the Mayoꝛ of Sandwich, who refuſed to anſwer foz 
a Treſpaſs and a Reſcue, was committed, and the whole Liberty ſeized. 

Now this Act of 1 E. 3. be it what it will, though they would take 
it in that ſenſe, that no foxfetture ſhould be incurred foz the Treſpaſs 
of an Officer, pet J find quite the contrary thereunto, and that it 
hath not p2evailed even in that ſenſe, - Fo; 5 E. 3. rot. clauſ; 14. 
there the King did diſcharge one from the Office of Mayoꝛ, and 


- commands the Aldermen and Comminalty to chooſe another. Now 


this my Loꝛd J take to be not ſo much a puniſhing ok the ny = | 
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was no difference between the City of London e e 
pozation, only this is really. the greateſt. A 
the Kings Favour ; ſo men fozget their duty in abuſing the 
Kings Favour, this praar, Court 1s the place to pit them 1 
of. it. J tome then to the third Queſtion 


lil. whether the Act che Mayor, Aldermen and Commondey: in 
Common Council aſſembled, 1 an Act of the Corporation, ſo as 
to make a Forfeiture of the whole 5 And with ſubmiſſion. my 
18 715 N 3 * u repelente b them, 

I. A all; 1 p Lyen 

me the vlparity of number {xt loch in thee Ve . 


that it hall be intended now, that as they _— —— 

| ben as to their Coppozation, it was part of their Ou ⸗ 
conſtitution to be thus repꝛeſented by them, and ruled and go- 
verned by their Laws : But there is another reaſon foz it, and that 
ts, that it is an inſeparable incident to a Comoꝛation, implyed in 
Law without grant, that they have a power to make By-Laws to 
bind the Cozpozation, without which there were no government in 
a Coppozation 3 and therefoze a miſ-uſer of that power muſt be a foz- 
feiture of their Coppozation, becauſe tis a bꝛeach of their Oziginal 
Truſt : 22 Aſſiſ. pl. 34. there is this Rule given, and a true one it 
is, Where there are many Franchiſes 6 graced which do not depend 
one upon another, there the mil · uſer is a Foxfeiture of that 
one which was mil; uſed; but where there are ſeveral parts of a 
Franchiſe depending all upon the laid Franchiſe, if any part be miſ- 
uſed, the entire Franchiſe be fozfeited. As fo? inſtante, if a 
man have a Fair, a Court of Pypowders is incident to it, the miſ- 
uſer of that Court of Cypowders, is a fozfeiture of the whole Fair 
it ſelf; fo2 where any part is abuſed that is incident to an entire 
Franchiſe, that abuſe fozfeits the whole. And this is the Opinion 
of Palmers Reports in the Cale of the Cozpozation of Maidenhead, 
where tis doubted whether the Market was fozfeited fo2 taking too 
much Toll, becauſe the Toll was not inſeparably incident to the Bar- 
ket, and ſo was not dependant upon the entire Franchiſe,and there the 
rule is taken as J have aid before, that the miſ-uſer of a part —— 
entire 
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entire Franchiſe, oꝛ a power that is incident to it, is a*fozfeiture of 
the Franchiſe, . _ „ — 

Then my Lozy, if they cannot foxfeit here, the whole power of 
the Truſt of the Coꝛzpoꝛation is repoſed in them, and map be mil⸗ 


uſed by them, to the Dppreſſton of the Kings Subjects; and there is 


no remedy, if they ſhall not be puniſhed at all. Foz it is much 
harder to ſay, that ſeveral Acts of all the particular perſons , 
ſhould fozfeit the Cozpozatton , than that their Joynt Ac ſhould 
do it. But this my Low, is an Ac contrary to the truſt upon 
creating the Coppozation; and may bef a miſuler to the pꝛeju⸗ 
dice and oppꝛeſſton of all people ; and ik this ſhould not foxfeit the 
Coꝛpoꝛation there is no remedy at all, but the power remains of op- 
pꝛeſſing as it did beo. 28 6 78 

Now my Lord, J think, with ſubmiſſion, J have made it pretty 
plaft ; and as they are not Diſtinguiſhed from other Cozpoꝛations 
in point of pubſledge as to foxfettures; ſo this is their Ac, and 
thall bind them, being done by their Repreſentatives. OR: 


IV. Then the fourth point will be, Whether theſe: Offences ſet 
forth in the Replication are Forfeitares? s 

1. The firſt is, che making of that Law fn the Common Council 
kor the levying of ſums of mony upon the Kin 
actual levying of thoſe ſums acco2dingly 3 and this they fuſtifie-under 
. their preſcription to have reaſonable Tolls, as they fer'fozth in their 
Pleadings, from all Perſons that come to theit Markets to ſell 
Peoviſion there, and power to reduce their Colls to a certainty by 
an Ac of Common Council. This is their Jultificatton ; ſo that, 
my Lozd, the firſt thing to be conſidered iss, | 
I. TUhat right they have to theſe-Tolls oz Bums of Bony al⸗ 
leſſed by the By law; and then 


II. CUbether ik they have no right, their taking upon them to make 


a Lam be a Foyfetture ? CREE: B17 | 
„Ton their Alght, that depends upon a peeſcription to have reaſona- 
ble Toll, as they ſet it fozth, and this as they have pleaded, it ap- 
pears to be no'Right at all ; fox a Pꝛeſcription to have Toll and 
Collage, not chewing how much in certain is vold z foꝛ reaſonable 
Toll is not intident ko a Market, but the Party has it by the lings 
Gzant, and to twas adjudged in this Court, Mich: 39. & 40 Eliz. 


gs Sttbjecs,. and: the 


ASS 
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Py Lom, J confeſs there map be a cuſtom lo; Perſons to pay foz 
r 92 Market, as that Cale was H. 6. 45. bug yer 
— pꝛeſcribed fox in a certain Sum, which is not done 
And this cuſtomary Payment is in the ſame nature as a tra- 
verſe, 02 a Tolt though, which cannot be in an uncertain Sum; fox 
they are all by preſcription, and a Gzant of them now uncertain 
would not be good. 
Ro pedo however, Judgment theſe Pleadings mult 
be given againſt the City; fo2 either the ption, as 4— 
let it fozth, is good, 07 it is not god 3 if it be good, then the Traverſe 
that is taken is well taken, to wit, that they have no ſuch Cuſtom, 
and they ought to have taken iſſue upon that which they have not 
done; foz, my Low, they have taken iſſue thus, That, time out of 
mind, they have had reaſonable Toll of Ms * the 


__ under pꝛetence to 
reduce it tv certainty, it will be void ; fo2 they map lower their 
- Paice if they will, but they can never come to tucreaſe the Penalty, 

A therefoje they have done il in not iſſue upon the Traverſe, 
which does take in the full (ibſtance of their Refopuver 3 if it be 
gon, then Judgmene muſt be given agand chem upon that reaſon f 
fo then, my Loꝛd, the Quedifon will be, 

_ Whether the making of = Law to raiſe Mony at large upon the 
x 7 be 2 Forfeiture of che Charter? And truly, my Loꝛd, that 
n nſurping of a Power that eber nelther cu have, 102 

H,Tis a Breath: of the Trait annered to the Copozation ; v £02 tis 
a Miſuſer of the Franchiſe do the oppreſſion of the Mings Subjects; 
and therfoze the Charter mut CER, and 9 


A ta l 14 * Þ 
Queſtion whether a Market may be koꝛteited taking unceaſonaile 
0 


and nane but he, the undoubten 


ruption of Juſtice, is all one as to ſay, the 
tis done by them as a Cozpozation 3 tis the Act of the City in their 


agaiuſt } the City of London. 


21 


Toll, and that appears in the Caſe of 7 8 And a8 m al; 
Loꝛd Coke ſays upon the Statute about taking urragions Ti Tol 
the Franchiſe ſhould be ſeized only till it be redeemed. by them. 
But my Lozd however, without going far into t acer, this 
Offence lyes not anly in taking the W Jak e 
and uſurping a power to maks Laws to raile 1 22 
taken upon them a Legiſlative Power to oppde ue the They have 
jects, that is their Offence, and that is a miſ-uſer 
My Lord, in the Caſe of Shin money, it was nar the form, of 
money that was raiſed that was complained oz curl . but it 
was the manner of levying of it without an Aa liament. 
The Logick and Conſequence of that — it 4-54 Lad 7 225 Des 


bated and food upon. So here, the abuſe and the ma⸗ 
king the Law, and the conſequence -of that; - "the reaſo! 

that they have a Preſcription to lap (0 Ly Ne- 
ſceiption to lan ten times as much. — 235 


this paint, I conceſpe it 1 — to amount to g fopfsiturs _ their 
Charter, and the loſs of IN 

Then che nert thing will be thu een "4 
the {Ietition, and that is gf a ſtrange reed phere the 
is not only in Preſenting, but jn Wunting 11. Dil ierſing 
it charges the King with n K 
tion, and the making the N Pꝛauiſio 
bis 0 ꝛ0te flant Subieſts fads my Md, 10 | 
on of: the Parlinment, which leet wah ſire 


and Diflolving Parliaments 3 $9: 


an IJntep- 
nx did interrupt: and 


Common Council in the Name of the Coꝛpoꝛation; and as we have 
pleaded it, the Mayo, Citizens and Commonalty in Common 


Council did da ft, which ſure is the Coꝛpoꝛation, as they would have 


ft. And that J rely upon fo2 the reaſons J offered befoze upon that 
point. | 

Then the matter of this Petition is, the taking upon them to 
tenſure the King and his Government by this Petition. The Paint- 
ing and Dilperſiug it, is now -publickly Scandalizing and — 
the King 3 fo2 tis in the nature of an Appeal to the people: 
unlawful to Pzint any mans pꝛivate Caſe, while it is — in 
any Court of Judicature befoze it comes to Judgment, becauſe tis 
an Appeal to the people. And that was my Low Chief Juſtice Hales 
Opinion in Colonel Kings Caſe, And the ill conſequences of ſuch 
poceevings are ſo many, and the danger ſo evident in theſe Lt- 
centious days , that J do not know indeed whether it may 


The kad is confeſſed by — in their Rejoynder, but thep ſap 
y did it to alleviate mens fears, and quiet their minds abſq; hoc, 
t they did it alter vel alio modo. Surely my Low this is no 


ſozt of excuſe in the wonld, no? is it capabe of - any. They have 


owned 
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| ITY the thing but they have ertuled 'tt- in the manner bf volng 
thereof. And J map venture to ſay the Traverſe is impertinent: 
Suppoſe a Wnt be Indicked ko; publiſhing a Libel, and he owns the 
Fact, but doth'traverſe abiq; hoc, that he did it malitioſe, oꝛ with an 
intent to vefame, that ſureiy would be an ſdle thing fo2 thoſe: are 
conſfruttions that the Law puts upon it, and are not matters tra- 
verfable, oz to be put in iſſue, But ik the Faa be vone, the Law 
ſays tis maliciotifly done, and with ſuch an intentton. Therefoze a 
confeſſion of the Fact is a confeſſion of all the conſequences that the 
Law puts upon the Fact. 

Wy * this can amount to no leſs than the foxfeiture of their 
Charter, not only foz the greatneſs of the Offence, but becauſe 
otherwife the Law would be unequal 3-fo2 if this were the Cale ol a 
private common Perſon, he mutt be fined and ned during the 
Kings pleaſure, as was ; the Caſe of Harriſon in LCr. 503. foꝛ 'wows 
ſpoken of Jullice Hutton. Now, my Low, a Ccpontion 18 not 
capable of ſuffering this Impulonment, and therefoze tis a much 
greater Dffence in ems ag! e Body is greater than 2 partitular 
Member: And then is a gteater Offence would have a 

Ton if ys it ſelf were not koꝛzkeited, than it 
punithed. And give me leave to 
Glouceſter's Caſe, that J cited 

r in eo quo deliquit. So 

2 abuſe of that Power that was 
I INNS upon the whole 


matter, J vo-humbl t ko the Ring, that they 


rt be outed of th the r Re of oY a Coppontion, 


Al 


— 
A 


; againſt the City of Loadow 


, Sir George Tr eby Recor der for the City. 


Þ E bn thing that Ithall, I hope, maintain, is, 


I. That a Corporation, or the ern of a Body Politique it not | 


K | florxfeitable. 


The Nature ot a Coꝛpoꝛation in its Exiſtence, Powers and Acti 
ons is to be conſidered. 

A Body Politick 02 Coppoꝛation is created by the Policy of Ban, 
1 Inſt.2. The Perſons Jncozpazate are created a Body, and are of 

capacity to take o2 grant, do, 02 act; accoding to the Powers and 


Authouties in their Creations given them, and to . purpolez 


only a Capacity, and not pꝛoperiy a Franchiſe, 
x Inſt, 250. 


Brook therefare in his Title of — makes his Title, 


Corporation or. Capacity, 


2 Bulſtrode 233. The Body is inviſible, theretoze cannot appear 


in Perſon. * 
Bienen of u Commation there may be: — xl] 


tons tucoporated all dye, *Cozpozation ot neceflity is thereby 
1 Inſt. 13. b. | 
Rolls Ab.1. 514- 
But no Book o2 Caſe mentions Dillolution by Fotteiture. 


Tn the time of H. 8. when the Coꝛpoꝛation of Monks, Nuns, and 


other Religious Houſes were diſlolw d, 

Pad it not been a very eaſie way, if this Doctrin of diſſolving by 
2 would have done it, thereby to have effected the Kings 
purpole? 

Jt was but to have (ſued out a Commiſſion, and thereby find bnt 
one illegal Act oꝛ Viſcarriage dane by the Coppozation, and thereby 
the Coꝛpoꝛation diflolved. 

But in Henry the Eighth's time, oz afterwards, the Surrenders 
made by Copozations was of their Lands, not of their 3 
ons oz "Bodies Politique, as appears 

2 Anderſon 120. 

Dean and Chapter de Norwich's Caſe, 3 Rep. - 


Fo2 tho they lurtendꝛed their Church, and all their Poſteſſions and 


Franchiſes, yet the Cozpozation remain d, not thereby diſſolv d. 
Fullcher and Hey ward, Jones 198. Palm. 49 1. Davyes Rep. 1. b. And 
Encounter le Opin. Dy. 273. 282. 
And therefore to this time, viz. 3 Car. I. when theſe Caſes were ab 
judged and argued, the Law was taken to be, that a Coponation 
could not be diſſolved by Surrender. 


And 


1 8 e e e „ 
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And the Statute 27 H. 8. 31 H.8. 34 H. 8. for diſſolving the 2 


naſteries, none of them mention oct, of Fi Cowozat 
And. ge. wine Fdfabire-be there as 
meant ture of — but fo my of the — ol the 


Abbots by Attainder, viz Abbots of Glafſenbury Colcheſter, D 
others, attamten upon the matter dt the Kings F 
And fo it appears, Rolls 2 Rep. 101. 

20 Mitt if itt Waun vt admitted, That-a. Coxpozattorit nity: be thic- 
rendzed, and thereby extinct and deſtroyed, it is no conſequence that 
they may be koꝛleited. 

mn therr-are Many things ſurrenderable that ate not forfeitehle: 
as Annuities granted pro Concilio impenſo & ithpendendo, Which 
dur berſonn! Aukkrens, atm d Aren to the Perſon,as not cransferra 

ble iy pant, \Foxfettuvez o) otherwile;-- - 

Much mage chen een of: Copontin w whe is tar Nom bein ang 
e m forſeitable 3 It in the'Dery Capcelty 0 K 
table in its Nature — —œ— 

Worſeling Manings Caſe, Lane 58. Rolls, — 5 I 95. ; 

Allen obitains Letters.Patents of Glant of Dent5ation, POTS 
— the Szantte do his Legal Homage, and be obevietit fo ty Lats 


the kinguom. 

Pe never doth his Homage, — 6 obedient, 

dt han not here by tet o2 fols Wr 0 Tait at 
he bath grantel him by hisPatent. - a t 


II. That this Information now brought is inſufficient, and noJudg- 


ment againſt the Corporation can be given upon it. 
It caunot be maintained: againſt'the Cowozation as now'bzrght, 
itt ſhouln have been again the partitular Perſons, . 

e verſ. Cuſack, Rolls, 2 Rep. 3. 125. Palm. 1. 

"Ig a Caſe of great Authozity, and upon a Tirit of Etro out of 
bela upon a Judgment in a Quo Warranto againft the Corporation 
of Dublin, a Quo Warranto was bought againſt Cuſack and ores 
Wermen df Dublis, who! peetendev ts have Phiviledges-;; - 

Guild, and. to be # Copoutionz. aud this, Jpwſame, Bie thete 
being a Coppozation 3 fo2 there is a Car” adviſare voſt tp- 
gn that, awd in tis not put in the Cast; but kis alfod2ought #62 le- 
verak Libextien:thas they d neten to slain that they onip, and no 
others, ſhould fell and buy all Merchandizes chere, and ne body 
ſhould buy of another, oz ſell to another, but to them; that aff 12 
chandize ſhould. be bought to their Common —_— Sec. w 
ad to thaſe Eibertieg, the are fctoſudged, chat the 
ſeized, aud they auted : As to theit Me 
ga Car adware vult,; ſo the Cuſt is in Palmer; but in 2 other 
Bok, Rolls 115. there tis agreed, -W aQuo Warranto be brought 
ta diſlaive: a Coporattan-, it ought: ta be brought again particu- 
lar Perſons ;. fox the:(Urit ſuppoes thas thep ate not a Tozpozs- 
tion, and tis to falſifie the Suppol of the to name them as 
a | Coxporation: Not here this Mrit ſuppoſes them to be a Co2po- 
ration 


aeainf the City of London. 


* 


ration, oꝛ elſe they could not be Defendants, and then it comes and 
falſifies that ſuppoſal, by aſſigning that they are no Cozpozatton, noꝛ 
ever were; 02 if they had, they have fozfeited it; and fo all the foun- 
dation that this TUrit ſtands upon is deſtroyed, My Lozd, in this 
Caſe of Cuſack J am aſſtſted further with a Report of it in my Loꝛd 
Chief Juſtice Hale's Book 3 a Repozt of very great Authozity with all 
Men of our Pꝛokeſſion, and there he ſays erpzefly, J a Quo War- 
ranto be bꝛought fo2 the Uſurping of a Coꝛpozation, it muſt be 
bꝛought againſt particular Perſons, becauſe it goes in diſaffirmance 
of the Cozpozation, and Judgment ſhall be given, that they be outed 
of the Cozpozation; but if it be fo2 Liberties that are claimed by a 
Coppozation, it muſt be bꝛought againſt them as a Coꝛpoꝛation. 
Tis in my Loꝛd Hales Common Place Bot, which is in Lincolns- 
Inn Libꝛary, fo. 168. pla cito 7. My Low, this is our very caſe; if you 
go about to ſay our Cozpozation is foꝛzteited, oꝛ muſt be diſſolved; 
nay moꝛe, pou ſay it has either never bien, oz by fozfeiture it is loſt 
ſo long ago, then here is nothing can come befoze the Court. This 
Jnfo2mation is bzought in dil alfirmante of the being of the Cozpoza- 
tion, and therefo2e there muſt be ſet up ſome body capable of being a 
Defendant in ſuch a Suit, and that is, particular Perſons, which 
ought to have bien named, as was in that Caſeof Cuſack : Fo2 as 
the Judgment of Duſter of particular Liberties given againſt parti⸗ 
cular Perſons will not bind the Body of the Cozpozation: ſo the 
Judgment of not being a Cozpozation will not be god to charge o2 
oblige particular Perſons, unleſs it be given againſt particular Per⸗ 
ſons that uſurp the Cozpozation. The Individual Friemen of Lon- 
don cannot poſſibly be bound by this Judgment; fo2 they are not 
here befoze you, no2 were they ever ſued: Fo2 ft is the Cozpozatfon 
that is here made Dekendant; and J do not conſider the number that 
make up that Body, that London's being populous alters the caſe 3 
fo2 the caſe is the ſame if it were the Coꝛpoꝛation of Quinborough, 


02 any other petit Cozpozation. Suppoſe 20 en be a Coꝛpoꝛation, oꝛ 


pꝛetend to be a Copozation,and you come to enquire by what particular 
means theſe Men pꝛetend to be a Cozpozation, oꝛ as the wozds of this 


Quo Wartanto are, uſurp to be a Cozpozation, you muſt not ſay, that 


they are one, and then ſay they uſurp it; foꝛ tis not the Coꝛpoꝛation 
that uſurps. to be a Cozpozation, that is impoſſible, but tis the par- 
ticular Perſons that ulurp to be the Coꝛpoꝛation, when indeed they 
are none. A Coppozation may uſurp a Parket, oꝛ they may uſurp a 
Leet, but they cannot uſurp themlelves 

It appears, my Low, in Pꝛ. Townſend's Bo of pꝛinted Pꝛeſi- 
dents, a labozious thing it is, and wherein he hath colleced all 
the Preſidents he could meet with of Quo Warranto's, and there is 
but one in all that Collection that was bzought againſt any Perſons 
upon the ſcoze of their being a Coꝛpoꝛation: And what is that? how 
was it bꝛought? not againſt the Cozpozation that was, but againſt 
the Cozpozation that never was, that is to ſay, a parcel of People 
that took upon themſelves to be a Cozpozation, when indeed they 


were not, and that is but one ſingle Pꝛeſident neither. In Coke g 
3 Entries, 
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fert 


And, my i . 
ranto that we can find any painted Pꝛeſident of a the being of 
a Cozpozation, fo that very Pꝛeſident is not agatnt thole that really 
were (0, ont TO Perſons that ulurped to be (8. And ik volt 
ſearch all the Recozvs of this Kingvom,and all the Books in all the 
Difiges, you will never find any that is bꝛougbt # a Cowor- 
tian, fo2 being a Cowozation , upon pꝛetence that they might be 
made none by a Fozfeiture 3 and no Pꝛerogative of the King ſhall ex- 
tend to excuſe this, bit his Action halt abate.if it be not rightbzought, 
ag well as the Subjects, and ſu is Plowd' Com. fol.85. 

Further, my Low, J have another Authozity in this point, and 
that is in the Caſe of the Coppozation of Maidenhead , which 
bath bern lo often cited by Mz. Sollicitor, and it is in Palmer, 90, 8x. 
where tis laid, When the Atto mey General hath luppoled them to be 
q Cozpoꝛation, tt is not uſual to plead them to be a Cozpozation; 
otherwile if he had queſttoned them as Inhabitants of fich a Town, 
then they augbt to enable themſelves : Thoſe are the woꝛds of that 
Bout: And what can be moe plain ? Here the Attomey Genera 
ſuppoſes us to he a Cozpozation, his Replication flies in his own 
Face ; and he having ſti — it at firff, he is bound not to queſtion 
us fo2 our being a Coꝛpoꝛzationh at any time after. As tothe buſtnefs 
of forisfecerunt, tis a ſtrange and a new wozd that never came into 
any Quo Warranto befgze, that J know of; but we will accept the 
new wow, but not the thing, and that they have foꝛfeited by ſuch and 
ſuch Acts 3 this lure will be very hard upon us; fo2 it it be a Forfei- 
ture, it muſt relate to the time of the thing done, to the time of the 
making the Act of the Common Council, to the time of the Toll 
levped, 02 to the time of the Petitian; and if it do fo, it muſt re- 


late like a Fozfeiture fo2 Treaſon 3 it muſt reach all mean _ 


| 


_ the Gity of Londen, .| N 


we: have: made finge are gone 5 —_ — 
in any Cauſe are Coram non judge, and void 3 
of the Camozatian are overturned by this deveiture, 
be ben under u unf orifiake Al kits tohlle. ue hae had 
no Seer nenn ent ace e regular 


and that it is i, is plain, becayſe in all | wherein 
perſons are conviged fo2 uſurping of Liberties, there is a: _ let 
them foz continuing that Uſtirpation, and reaſan 100d 3 then 
it be an Dffence fo) continuing the tberty, we muſt — — ſo 
F it ever ſince the Foxfeiture, when ik Mr. Attomey General's/ 


BVule be right, there has bien no ſuch Cowmation ; but we ought: 


to have vilcontinyed all our acting as a Cooponation, and lain it 
Dowgy, and ſo epery ſtep that we haue taten re hath rr 
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terpoſep in that time; the E 
whe by the Charge 0 8 nn wn a 


befoze, 
And then 1 the Infozuation is no quite 
Replication is 3 firſ he tabes Idue that we — Em. 
pozation at all 3 aud the nent: thing is, if rer your weren Gopo® 
ration, you have ceaſed fo to be; | heeauſe you have forfeited ito and 
ſo ſeveral years: ags. . Thi is jaſt then ta put a £ 
. 

on a matt, * 
ena I 


18 
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this Ring. A Quo 3 Low 
ing to de a Coppozation, Wer 
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— thug Warranto had been bought againſt that 
4 Ln then the-Arcorney Sener had l. be were n 
Copozation; no never were; there hey did think beſt and fittelt 
— — und the reit und that dy name and only 
D Nee So in that Caſe ot the Coꝛ⸗ 
pp —— n tryed _ pour Loch 


e eee | 
þe- J was not pꝛivy to that —— Cale, but by the Fred 
of that Cats;* which J'have ſeen, J have been intdꝛmed that the Coz- 
I — e On for they: endo oh hehe 
Warratit'we are a Co 


= 
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Neve tp pr 4 — 
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ofthe Petition: both ö them 4 — 
1 of the Sa e fue at EE 
1% ere 


kets. Mow Mr. Sollicitor objects, Chat ue cannot ppeſcribe fs 
— 


— ———y———_—_ 


againſt the City of London. 


were ſeized of Tojls, and were to haue n Tolls, that is 


agreed too; that there is a cuſfom in London to have Common Coun. 


cils, and that this was by Common Countil is agreed; all this 
agreed by the Demurrer that this Toll (though. by the aps 
confeſs, and will agrie with Mr. Sollicitor, that it is not 525 
be called a Toll 5:fo2 a Toll is only foꝛ Goods ſolyz and eco 
are ſold, fn:recompente faz the Officers attendance fo2 the * 
of the Contratts, and the entring them in their Boks. But J agrir, 
this is not lich a Duty foꝛ Geds bought. and ſold, but it) is02:the 
comodation ot Perſons repairing ib . foꝛ their Stalls; and 
i I would tall it by any particular Wo s I had rather call it Stal- 
jage than auy thing elle: It is fo2 th Accomopations which we 
have: birn at vaſt charge in hed | 
maintenance at requiſite Officers, and fox the 


Toll uncertain, and he cites the Cale ot 
and lo J muſt 2 — — 


and the 


gobern it. 'If A babe — foꝛ my _ to, uſe a rom of ground, 

one ſozt of Sum is neceſſary: if ten feet, another 3 lt 

ta be equal indeed; but it could never be god.if it wers limited to a 

Sum certain ; und in all grants that ever were of Pickage and 

Stallage,they: were never reduced to a-cettainty,andthole are things 
to that relate ta a Market. 

— fo J tahe it to be foꝛ Keyage,. Anchaage., and the ine foꝛ 
when there are Poſts o2 Places fo: Ships, to which they map be 
fired, the Owner ok the Poꝛt may. have.acompen Mon tos that, 
that muſt nards be uncertain, 7 — 4 Jo. nces it 
the lame rate ſhould be pain, n92 is it uſugl as 
ons, Co. Ent 425 & 526-placit' 4. Che King . 5 y.of . 
don f02 the Water-Bailage, and other things. They. plead 
Right in general, and do not. ſay what the Particulars were; 


pet one of the things ⸗demanded in the Quo Warranto, wag, ws 


ſection, That they are in ſome ſo2t Judges and Parties, Rolls 2 p. 


Abr. Tit. Prefcriprion Letter H. ſol. 266. No. 2. & 3. The City of 
London may preſcribe to have a Court ot Chancery in London of 
matters tryed in the Sheriffs Court, though ſuch a Court cannot be 
r: the Rings Letters Patents; but the Mayo and Citi⸗ 
zens of York cannot preſcribe te ſucha Court, becauſe it were very 
dangerous fuch petty Coppozations ſhould have ſuch Courts; 
And whatkoever 18 lain by my Load Hobart in his Repozts 63. Ido 
affirm there ie no d of Parliament that erects a Court of Chance- 
tp in London, 62 the Cinque Pots s if Br. Sollicitor/ had ſtrugled | 
with me about the being, oz not being of that Act of Parliament, J 
would have agried with him that there was no duch, ſoner than 
fome that he ſays/are none. Ede Cuſtoms of London have bin 
; and'J miſf-confels.I think that is very ſtrange, even againit 
al Glows of an dd ot Parliament, 2 Inft. 20. A Goaler in 

zap permit his Pulbner, that is in Execution, to go*at 

a Battom in any place within their Jurildiction, and tis 
And de is Plowdens Com. 36. A Citizen ot London map 


ſet up one Retail Trade, though he was bed to another,notwithſtatw- 
ooo the Stat. 30. of the Duet. Aud fm a General Rule take that 
t is ſald in Palmer 542. Thole of London may preſcribe againif a 
Statute, and the reaſon is, berauſe their-Libovties are ny” by 
; o | a u E, 
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Statute, and other Towns are nat. In Rolls Rep. x p. 105. Sprike 
againſt Tenant, my Lom Coke being then Chief Juftice, ſays, We 
take notice of the Cuftams in our Courts, and other Courts in Weſt- 
minſter-Hall, and in London, Fleetwood Recomer of London fays 
a very ſtrange thing in 1 Leon 284. Hollinſhead and Kings Cafe, 
and in 4 Leon? 182. That the King's Courts ought to take no⸗ 
tice, that thofe af London have a Court of Recon; fo2 if a Quo 
Warranto iſſties to the Juſtices in Eyre, it does not belong to them 
of London to claim their Liberties,fo2 alt the Kings Courts have no« 
tice of them. And truly J have been enkoꝛmed, J mean by Copies 
of Recoꝛds, that when the Juſtices in Eyre came to the Tower, this 
was a Paiviledg allowed ta them, they were not bound to ſet fozth 
their Ltberties as others were. 5 | 
My Lom, I think this, as tis plraded, is a Duty very juſtifiable, 


and very well payable, by vertue of this Euſtom, J do agrie, as I 


laid, a Toll is pꝛoperly fo2 Ss fuld, and this is a Cuſtom fo2 the 
accommodation of thoſe that bzought Gods tg be ſold, and tis like 
that 1 Leonard 218. mp Lord Cobhams Caſe, a Duty paid fo2 the 
ffanding in the Cellar, and there that is held to be god. In Rolls 
2 p. of the Abridgment 123. Letter B. Hickman's Caſe. The Lo 
of a Panno may peefcribe ta have the eighth part of a Buthel of 
Com in four Buchels that are ought to the Market within the 
Manna in the name ok the Toll, and that is faz Stallage only, fog 
tt is faid there, whether it be fold oz not. And in the fame Book, 
fol. 265. the City of Dublin fet fozth, that they are owners of the 
Poꝛt of Dublin, and that they maintained Perches in the ſaid River, 


to direct the Ships in the deep Channel, and that they kept the Rey 


and the Crane, and therefoze in conſideration of that, they pꝛeſtri⸗ 
bed and demanded thee pence in the Pound fo2 all Werchandizes 
in the ſaid Pozt, and it was held god. Mom J agree Toll: h 
that can t be pzefcribed fo2 ſimply and generally, but by Toll-though 
I mean as you know, fo2 paſſing and re-pafſing thzough only, and 
not foꝛ ſtaping 3 but yet even that may be pyeſcribed fo2 too, in con- 
fideration of repairing a great High-way, oz a very foul way, oz 
maintaining a Baidge, aud the like, And therefoze if our Conſi⸗ 
derations here be as gon, as that we maintaining thoſe great places 
may pꝛeſcribe fo2 this duty, as fo2 paſſing though the Streets, though 
ft were no Parket. 

There is a famous Caſe repazted in Rolls 1 p. fol. 1. & 44. And 
tis in 2 Bulſtrode, and alfs in Moor, it was the Caſe of the Bell- 
man of Litchfield : A Preſcription is made, that the Coppozation 
of Litchfield hath a Market, and they ought to repair the way to 
it, and to aypoint a Bellman that ſhould ſweep the Market ⸗ place, 
and that fo2 this the ſata Bellman, time out of mind, had taken 
of thoſe that bꝛaught Com to the ſaid Market, and opened their 


Sacks to ſell a pint of Com, it but a Buchel oz under, ik moꝛe a 


Quart. So that if it were opened and not ſold, yet he uns te 
have that Duty, and that P2efcription was adjudged to them by all 
the Judges, and yet it does not appear there, whether the re — 
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ing that way coſt them 5 s. o2 5000 1. and yet by intendment they 
would not account ft unreaſonable, though it might have been urged 
it was very unequal; if they could take a Pint fo2 that which was 
under a Buſhel, perhaps they would take by that means, half of 
what the party bought; but if there were fifteen Butſhels they had 
but a Quart, and this was objected as to the inequality of it; and 
vet they all paſſed over that by a reaſonable intendment, and would 
not deny the Preſcription to be god. And the Caſe of Cranage 
in Dyer, and the Caſe of 21 H. 7. 16. are admitted to be god Law, 
where. the Town of Glouceſter p2eſcribed fo2 a Toll of Boats paſſing 
by the River near the Toton. 
- Now my Lo2d fo2 ours, there was very great reaſon to induce 
it, the great alterations that were made in London by the Fire; 
and it was not the firſt time that London was burnt : And if there 
ſhould be Mar, and ſo great Alterations and Confuſions, there 
were great cauſe that the City, that lays out great Sums, and 
_ be at ſuch a publick Charge, ſhould not be loſers by 
t. 7 | 
And we do ſet foꝛth moꝛe than they do in the Caſe of Litchfield, that 
we pꝛovided the Market places at our own charge; and ik they will 
ule them, they muſt expect to pay ſome compenſation fo2 it; that we 
do kirp Officers, and pay them fo2 cleanſing and keeping Ower in the 
Markets: And above all that, we pzovide Standings and Stalls, and 
ſuch Accomodations, and that J am ſure is a Pꝛoviſion no Loꝛd of 
a Market is bound to make unleſs he will, and therefoze the Market; 
people that are accomodated by it have great reaſon to pay fo? it; 
- and we pay all the Taxes fo2 the Barket-places, fo2 the ground is 
ours; and that is not alledged in the Pleading indeed, but it muſt be 
implied, becauſe we pay the Tares, and they that have the Stand- 
ings are not lyable to pay the Tares: And ſo is the Judgment in 
Rolls, 2 p. 238. and the 2d Abr.289. And in the Caſe o Cuſack Ju- 
ſtice Dodderidge ſays, That the redixming of one Fair from the 
. Abbot of Weſtminſter coſt the City of London 80001, fox he had a 
Fair at Weſtminſter, anda Market foꝛ 40 days, and that during that 
time no Sale ſhould be in London, o2 the places adjacent, and a 
great Nate it was if it were ſo. The meaſure of a Toll is accozd⸗ 
ing to my Low Coke 2 Inſt.58, whenthe thing demanded fo2 Wares 
02 Yerchandizes does fo burthen the Commodity, that the Mer⸗ 
chant. cannot have a convenient Sain by Trading therewith ; and 
thereby Trade is loſt o2 hind2ed, then tis an evil Toll. But here 
indeed the Market ⸗ people are better accommodated than ever they 
were; and Trade is ſo far from being diſcouraged, as that it is 
increaſed, as is implyed in the Replication; fo2 tis ſaid, we receive 
5000 l. a year, which if it were ſo unequal, would not certainly be 
paid, no could be, if there were not great Trade there. So that 
the increaſe of Trade is the thing complained of in this Quo War- 
ranto. And the truth of it is, J have examined and looked into 
the. Fact of theſe things, and there is nothing in this By-law, but 
what was really anciently patd, except only in one Inſtance, whether 
it 
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it were 6 d. o2 no, that was paid when a Cart was dawn by 
two Hoxes, which now is but 4 d. and ff we have increaſed 
the Toll, which J doubt whether it be fo 02 no, tis only in a 


very trifle. | | | 

Now my Lozd, this Caſe J think is a ſtronger Caſe than 
that in 5 Rep. the Chamberlain of London's - Caſe , there 
is no conſideration of Stalls, oꝛ cleanſing the place, but only 
they had an Officer to ſearch and view, and that was a new ap- 
pointment of their own; they could not pꝛeſcribe fo2 it, but it 
was thought a penny was a reaſonable recompence, and the Sub- 
ject had a benefit by it; and if he would bing his Cloth to Lon- 
don to be ſold, he ſhould come thither to have it viewed, and 
give a recomperfce fo2 it. Now London is all Market indeed, 
every Shop fs a Market; and it hath been well ſaid of the 
Judges ſeveral times in Weſtminſter-Hall, that London is the 
Market of all England, and there is never an Acre in England 
but is the better fo? that. 3 

As to the Jmpoſition upon Coals, that is but an inducement, 
and an inducement. is never ta be relyed upon; tis not to be 
ſtod upon. And Mr. Solicitor did very honourably decline it, and 


did not make any thing of it, no2 trouble the Caſe with it. 
hen the City did make this Act or Common Council, they 


did conſult with their Counſel fo2 matter of Law, and with their 
Officers and Fellow-Citizens fo2 matter of Fact, and did adjuſt 
theſe rates, and enaced them to be paid, they being reaſonable 
ones, and accozding to the ancient Uſage 3 but if they were mi⸗ 
ffaken, it will be no cauſe foꝛ you to give Judgment againſt them 
fo many other reaſons ; As firſf, you cannot judge this to be 
unreaſonable. J have not heard one woꝛd ſaid that this is an un- 
reaſonable oppzeſſive Toll. Here is money levyed, what then? 
M it be a reaſonable ſum, tis not ſo great, it does not deſerve 
the name of Oppꝛeſſion. I ſay tis not ſa great an Oppꝛeſſion, 
if they ſhould: have been miſtaken in the foam of inſtituting 


the levying of it, if they might have done it under their Com- 


mon Seal, and now they have done ft without that by Act of Com. 


mon Council. Map, it does not deſerve that you chould judge 


it unreaſonable ; you cannot do it here, fo2 the conſiderations are 
meritozious and equivalent to it, the great charge they were at 
in Building, and they ſtill daily are at fn cleanſing and repairing 
and pꝛoviding Stalls. But however, the Caſe is not ſo diſclo- 
ſed here, that you can judictally determine this to be an unrea- 
ſonable Toll. Accowwing to the Rule in Cokes Magna Charta 
222. the Toll of a Market need not be certain, only it muſt be 


reaſonable. And what ſhall be deemed reaſonable, the Judges 


muſt determine ff it come judicially befoze them. So ſhall -rea- 
ſonable Cuſtoms, and reaſonable Fines, and reaſonable Ser- 
vices, and reaſonable Time to remove Gods, and the like, they 
muſt be judged by the diſcretion - the Juſtices upon the — 
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fate of the Cafe befoze them. Nom this Caſe muſt have all its 
Elrcumfances ſtaten and agriexd by Demurrer, oz found by Uer- 
dict. And fo is 4 Rep. 27. b. and Hobart 135: and 174. as in 
the Caſe of Copyholders Fines, the quality and yearly value of 
the Land muſt appear, oz elſe there cannot be Judgment whether 
it be reaſanable 92 na. In the 13th Report fol. 2. & Croke Car. 
196. where the Queſtton was, Cihether the Low of a Manno 
might afle(s two years and an half value of Copyhold Lands, 
accoding to the Rack-Rents foz a Fine upon Surrender and Ad⸗ 
mittance, and upon non-payment to enter foꝛ the Foxfeiture ; as 
ſippoſe Land, it be rented at 20 l. a year, here is 50 l. veman- 
ded foꝛ admittance 3 there it appeared judictally that it was un- 
reaſonable, and ſo it was adjudged, becauſe the value was cer- 
tan. But who can here lay, whether the pzoviving of Parkets 
colt 5 s. oz 500 |. it is not effimable. Perhaps we Have over- 
dough all theſe Tolts that they call unreafonable ; we aver it to 
be reaſonable, the Demurrer agrees it to be fo, and you muſt 
intend it ta be fo, unleſs the contrary be ſet foath clearly in its 
eiccumifances ; fox he that will have a Foꝛteiture, muff ſhew the 
tircumſtantes to mate it out. 

My Lord, Another thing is this, ta anſwer Mr. Solicitor in 
that point, I ſap, an unreaſonable By-law is no reafonable cauſe - 
YN colour f foxfeitiing a Coppozation, admitting it to be unrea- 
fonable, though J grant it not. My Lord Hobart in Norris & 
Staps Caſe, Hob. 21 1. fays, that though power to make Laws ig 
given by ſpecial Clauſes in all Incooporations,. pet it is needleſs; 
fo2 that is mctuded by Law in the very Act of Jncopozating. Fo; 
as reaſon is given fo2 the natural Body foz the governing of it, ſa 
Bodies Comomte mut have Laws as a Politick Reaſon to ga- 
vern them. Reaſon is a faculty in them as tis in a man, and 
may err; and therefoze ſays he, if the King do grant 
Patents of Jncozpozation to perſons, and he doth 
Dwinances and By-laws himſelf, they are fubjec to : 
confiruction and rule of Law, as if they 
by the Coppozation. | 
fonable By-law than a Copozation 3 but if the Ring da, ſhan 
that affect the Coppozation, and make the Coppozation void by 
way of repugnaney, 92 an inftantaneous each of Condition? no 
it hall not. And therefoze as they may receive unreaſonable 
Rules from the King; without defeating of the Coxpozation, 
02 having their being thereby vacatey, ſo they may makeunreaſon- 
able Bylaws without the ſame danger of deſtcoping the Cozpo- 
ration. The caſes ate very many wherein By-laws have been 
judged unreaſonable; the truth of it is, there is a great mil⸗ 
 foatune; in the penning and making of thofe By-laws ; by ſome 
means m other there is ſomething diſcerned that fill pzoves an 
Exception to i, as we fee in the Caſe of the Carmen and ths 
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rected again and again, befoze ft would be made to hold TUater 
in this Court, So in the Taploꝛs of Ipſwich s Caſe and Brad- 
nox's Cale, which was here fately. All theſe have bien adjudged 
void ; but what then? In all theſe Caſes it was never ſad, here- 
by your Coꝛpoꝛation is deſtroyed, you have erred in making a 
By-law, and therefoze you have loſt your being of a Coꝛpoꝛation. 
VLelides, if there were but a colour fo2 it, and it were any thing 
tollerable, ſurely that were enough to make us ercuſable in ſuch 
a matter. It it has bien received as we agree it has, the Officers 
are Treſpaſſers, every individual of them are ſtable, and any 
man may bing his Action againſt them. But they that come to 
the Market think not fit to complain; if they did not like the 
Market, they would not come at all; and if they did not like the 
Payment, they would not come neither 3 and there fs no levy- 
ing of any thing unleſs they do come. | 

Now, my Lo2d, J will admit the levyfng and the receiving, and 
yet J-ſay this is no foxfeiture 3 fo2 here is a miſtake of Law, o2 a 
miſtake of Fact, by colour whereof Mony is receivrd ; This by 
no means will wozk a Foꝛfeiture of a Cozpozation, foꝛ at that rate 
every Penalty that has been levyed by a By-law will be adjudg- 
ed alevying of Mony without Law, and ſo foꝛfeit the Coꝛpoꝛa⸗ 
tion, which has not been done in other caſes of By laws, and thoſe 
much wozle than this; becauſe moſt of thoſe By-laws were made 
fo2 levying Mony upon Men fo2 exerciſing a Trade; and tis 
much moze to ſay that you ſhould levy ſuch Sums of Mony upon 
every ſtroke of honeſt induſtry, whereby a Man gets his Lively- 
hood, than that you ſhall pay ſo much fo2 your accomodation in my 
ground fo? the better vending your Eads. This hath bien held 
nod in fome caſes, but in others it hath bin held naught 3 and 
this hath all been received andlevyed to the uſe of the City to, and 
ſo tis a levying of mony, whereby they have a great advantage; 
nay, tis wozſe ſtill, becauſe it is fmpoſed by fo2ce, and recovered 
by fozce ; but here tis a voluntary Penalty, no foꝛce, no compul- 
ſion, only the being removed from their Standings, no other Pe- 
naſty, no Impꝛiſonment, 02 the like; but if you do not like the 
conditions, you may be gone; I deſire you to walk out. of this 
Market, if yon don't like the pzice of the P2ovifions 3 and to be 
gone from the Stall, if pou don't like the pꝛice of the Standing. 


We were not bound to pꝛovide theſe Stalls fo2 vou, but having 


pꝛovided them, if you don't like them, vou may leave them; but 
here is other caſes, the man is impꝛiſoned, and ſued by Action foꝛ 
the Penalty; here at any time if you don t like your may be 
gone. | ; 

My LowzJ am very confident that if this be ſo, that all menies 
levyed by a Coꝛpoꝛation without Law are foxfeitures3 o2 where the 
Law is miſtaken, then J dare boldly affirm, that we never were a 
Coppozation two months ſince London was London, but by vertue 


of come old flixping By-law oz * has bien ſet on _— 
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nies have bien leuped, which perhaps will nat be in firineſs al - 


lowed god: And if all theſe had bien Fozfeitures, we had bien 


in a ſirange condition, not one month oꝛ two ſhould paſs over us, 
but we had foafeited it; and never can there be perhaps a month 


to the end of the Mold, but we ſhould ſtill be fozfeiting. And 


what is ſaid of us, may be ſald of any other Cozpozation that hap- 
pens to make By-laws. And J am lure in founer times there 
were monies levyed with a witneſs, J mean not the late times of 
Rebellion only, but an hund2ed years ago, ſtrange erozbitances 
of. that nature were committed by London and other Cozpozatt- 


ons; then they went by way of Jnfozmation, but never was it 


thought that it could affect the being ol a Cozpozation : Ik it 
ſhauld do ſo,J do not know whither it will go at laſt. The greater 
oz the leſſer Sum is not that that will difference the Law. Is it a 
Foxfeiture to receive 50001.? Why is it not a Fozkeiture to receive 
500? Thy not to receive 5 s. > Why not to receive 5 d.? No 
bounds can be ſet fo2 that, if it be a tranſgrefſion of the Law; 
here is a Toꝛt and a Wrong done by your By-law, that you have 
levyed 5 d. and therefoze all this great Jnheritance of London, 
this that is the greateft Inheritance of the Kingdom is koꝛteited fo2 
a Trifle, upon three half pence, 02 a Bagket of Eggs, 

Nay my Lom, To go further J ſap, if this be a Foeiture, I 
fay tis only a Forfeiture of the Market; nay, not ſo much nei⸗ 


ther, tis only a Fozfeiture of the Toll: my Low, J cannot but 


once moze mention that excellent Notion of my Lam Hobart, 
That the Power of making By-Laws is included in the Aa of the 
Coppozation 3 fo: as reaſon, ſays he, is given to a natural Body 
to govern it, ſo a Politick Body muſt have Laws, as its reaſon, to 
govern it. Now then the making of 'theſe Laws is but the er- 
erciſe of that reaſon, declaring the mind of the Cozpozatton, fox 
the direction of the Dfficers of it what to do and what to take; 
and tis but like the mind of a man that directs his hand what to 
do. Foz this is not like the Dutp of Stallage, that relates ta 
the Publick, and relates alſo to ſomething that befoze they had no 
intereſt in, but only relates to the adminiſtration of a pzivate p20- 
perty, and directs the manner of that adminiſtration. They are 
Los of the Market, and that is caſual to them, it is not ne- 
ceſſary fo2 them ſo to be. I any Coppozation bid their Officers 
levy fo much mony ; ſuppoſe they bid them take moze Toll than 
is due, 02 levy ms2e mony fo2 Rent than is due fo2 the Land, why 
this might be looked upon as a great Beach of Truſt and En- 
croachment : They ſhould have had but 6 d. and they tak 7 d. 
and this done by Act of Common Council, which is their way of 
expꝛeſüng their mind; yet ſurely it would be no Foꝛtkeiture, be- 
cauſe the Land is their own, and the adminiſtratian of it belongs 
to them only in point of intereſt and property. Suppole a Gentle- 
man has a Market, and his Reaſon, which is his By-law, as 


my Lo Hobart ſays, puts him upon taking of Toll, but he does 
| | . 
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a little miſtake the Law oz the Cuſtom, he bids his Servant 
take ſu nich, which perhaps may be to much fo2 Toll, does this 
deſtroy his capacity of Suing and being ſued 2 You may as well 
ſay ſuch a particular perſon ſhall not plead, o2 be impicaded, ifhe 
do ſo and ſv, Nay this, {f he were a Denizen, does not foxfett 
bis Denization , and pet a Dentzen is as perfectly a creatute 
of the Kings as a Coppozation ts. Jt is Bafilicon Doron, it is 
the bounty and kindneſs of the King to one bon ont of his Do- 
minions, to give him the capacity of a Subject, to ſue and be 
ſued, and the like, which cannot be fozfeited, even fo2 breach of 
Conditions in the Letters Patents of.Denization. Foz thts is 
within Verſellin Mannings Cafe, ff he does not obſerve the Laws 
of the Land; tis true, he muſt be piniſhed fo2 it, but he ſhall 
not be undentzen d. . 

My Lord, There is a Statute which J think is a moſt plain 
Declaration of the Law in this Caſe, and tis the Stat. of Weſt 1. 
ca.31. Some call it the 3oth, becaule they differ in the numetating 
and heading of the Chapters. Tis the Statute concerning 
thoſe that take Outragtous Tolls in Barket-Towns. The Sta- 
tute ſays, Le Roy prendra le Franchiſe del March en fa maine. 
The King ſhall ſeize the Franchiſe into his own Hands. Vp 
Low Coke in his Comment upon that Statute ſays, He ſhall 
ſeize the Franchiſe of the Fair o2 Market till it be redeemed by 
the owner, that's all. But this is intended ſays he, upon an 
Dffice to be found; fo2 in Statutes, all incidents ſhall be ſupplyed 

ow in the Quo Warranto that was byzought againff the Cor- . 

fon of Maidenhead in Palmer's Reports, there is this very 
caſe. That Coꝛpoꝛation took an outragious Toll, to much Toll, 
N that that was not juſtifiable, foꝛ going over their Budge. Pet 
it was ſo far from being imagined that this ſhould be a fozfeiture, 
( and yet the Caſe is the ſame, let any man diſtinguiſh it that 
can) that it was a Queſtion whether the Market was fozfeftey 
MN no, as you may ſee in that Book, fol. 8 2. And there tis ſaty 
by Dodderidge, and at laſt it was agreed by all the Court, that 
it ſhould be a fozfeiture only of the Toll, and not of the Market. 
And J defire. that that Folio may be noted by pour Lowthip, 
and that you will pleaſe to look into what is ſaid in that Caſe, 
fo2 tis debated befo2e, and it ſeemed as ił they would have fozfett- 
ed the Parket by it, but not the Coꝛpoꝛation, and yet that was 
not fozfetted neither. And to this J will apply that rule that Mr. 
Solicitor himſelf did mention, Puniatur in eo quo peceat, au 
have offended in the Toll, therefoze vou ſhall ſuffer in the 
Toll, not in the Market, to be ſire not in the Copoꝛation. 
F02 if it were that it ſhould affect the Market, it would be becauſe 
it hath ſome relation to a Market, as a Toft hath; but hom can 
this poſſibly affecx o2 touch the Coꝛpoꝛation? The Statute inderd 
goes thus far, and ſays, TWhoſoever ſhall take Ontragions yo 
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ſhall fozfeit the Market; but then ſhall we come and add, Who» 
ever ſhall take outragious Toll, ſhall fozfeit his capacity. of hold. 
ing a Parket, oꝛ any thing elſe.? Do they complain of us fox 
taking the Legiſlative power upon us, and therekoꝛe we ſhall foz- 
leit dur Coꝛpoꝛation, when the Statute it ſelf has appointed the 
puniſhment, and ſays only, the Market ſhall be fozfeited, and ſo 
make a new Law themſelves? Statutes are ſuppoſed to be penal 
enough of themſelves, and all penal Statutes are to be taken 
equitably as to the penalty, and not ſtretchd beyond the Letter. 
And wherever a Statute inflicts a penalty, and ſays vou ſhall foz- 
feit ſo much, as my Loꝛd Hobart ſays, the Common Law ſhuts 
up the Negative, that you ſhall fozfeit no moꝛe. Mom then is it 
poſſible we ſhould fozfeit that, which if it were fo2teitable at all, 
is not within the pꝛoviſion of this Law? 

Tis true as Mr. Solicitor hath ſafd in the Book of Aſſizes that 
he cited in Vet. Nat. Brev' 161. It is ſaid you ſhall fozfeit in the 
caſe of a miſ-uſer, (where the Liberties are not depending one 
upon another) only the Liberty that is abuſed , but how that 
can be applyed foꝛ him J underſfand not; fo2 nothing can be 
moꝛe flat and plain againſt him: Tf ſo be we Could fozfeit our 
Toll o2 our Market, be it ſo 3 nay, if we ſhould fozfeit our Lf- 
berty of having a Common Council; what then ? hom is it pol⸗ 
ſible to bing it up to a Foxfeiture of the Cozpozation ? You ſhall 
fozfeit a Court of Pypowders, if you fozfeit your Yarket,becauſe 
tis incident to it, and dependent upon it, and ſubject to what dan- 
gers the Market it ſelf is ſubject to; but the being of a Cozpoza-« 
tion, nothing can tranlcend that. To be ſure what is incident to 
it, — tranſcend it; tis but a Subject to that which is is ſu⸗ 
periour. | | 

Fo? example ſake, my Low, J will cite vou a Caſe, which is 
the Cale of the City of London t about the meaſurage of Coals. 
It is Sir Julius Czſar's Caſe, 1 Leon 106, And J tholſe to cite 
that Book 3 fo2 though it did not come out with your Loꝛdſhips 
Authoꝛity, yet my late Loꝛd Chancellor gave this juſt accompt of 
it, That it was one of the beſt of our later Repozts. Str Julius 
Cæſar libelled in the Admiralty againſt the Officer of the City foz 
meaſuring. Coals upon the Thames. Fleetwood came to the 
Bar, and pꝛaped a Pꝛohibition, and Edgerton the Solicitoꝛ on 
the other ſive complained, that the Mayoꝛ of London did take a 
Fine fo2 this meaſurage, and made an Office of it; and this he 
conceived was Extoztion ( which is the thing complained of hcre 
in lo many wozds ) and being upon the Thames, ſhould be pu- 
niſhed in the Admiralty.” Ag to that the Judges replyed, by no 
means, and Wrey & Gawdey ſaid, if it be Extoztion in the 
Mapoꝛ, there is no remedy fo? it in the Court of Admiralty, but 
in the Kings Courts, and it ſhall be redzefſed here in a Quo 

Warranto ſaps Gawdy. Tis true, a Quo Warranto might well 
habe been brought fo2 redzefling that Extoztion, but it could not 
mean 
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an thereby that the Co2pozation fhotld be viffokved ; And that 
ﬀ was fo mverffodd is moſt plain, fo2 accoꝛdingiy a Quo War- 
is dzonght. Pon it in Cokes Entries fol. 535. and 
placit 4. And the City of London appeared and pieaden, 
preſcribed to ft; and thereupon the Attoꝛmney General that 
was, my Low Coke Himſelf, was ſatisfied, and confefſey 

„ and Judgment was given fo2 them; and ſince it 
held good, and they have enjoyed it in peace; and this 
is a god Example fo2 Mr. Attorney to follow in this 


Low, J come now to that part which J come leaſt willing- 
J mean that of the Petition; and that which J have to ſap 
is this my Loꝛd. Frrit I ſay, That this Petition is ſuſtift- 
the Pleading, and J hope ft is very jirſtifiable ; if it were 
bat e le, tis enough. That it is futkifiable to Petition the 
Ring in our _necefities and ertremittes is plain from what mp 

Hobart ſays, fol. 220. Pe ſays it was reſolved by the Court 
in Renham's Tale, that it was lawfill foz any Subject to Petition 
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fo2 fnnocency. | 

By Low, If the woꝛds themſelves that are alledged are not 
wowws that are unlawrul to be delivered oz ſpoken, then all this 
that they are d2effed up with of the intention to cenſure the King, 
and to bing him into diflike with his People, all that muſt go fo2 


nothing, and are hot to in the Caſe, Now the TUows 
are theſe, That there was a P2zozogation, and by means of this, 
there being depending ſu mauy Jmpeachments of Lows and 
others, and Bills in the Parliament in both Houſes, which could 
not be perfected any where but there; the pzoſecution of the pub⸗ 
lick Jufffce, and the making P2oviſionsneceffary fo2 the pꝛeſerva⸗ 
tion of his Bajeſty and his Pꝛoteſtant Subjects, received an in- 
terruption. Now, my Lozd, J conceive theſe Moꝛds are not 
Mods that in themſelves are unlawful : And fo2 that your Low- 
ſhip will be pleafed to conſider our Plea; J nid not repeat it, you 
have ft before you : If they are in ſenſe and ſubſtance the ſame 
Cows that have bien [poet by the King, and the Lords am 
Cotmons in Parliament; he that will 
Authozity, will not be latisfied withany. 


do we ſay? 


„ 


We lay that the pꝛoſecution ot the publick Juſtice retew¾ed an in⸗ 


terruption 3 
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terruption 3 does not the King lay lo, and moze in his Spiech 
we have ſet fozth, wherein he recommends it to both Houſes, that 
Juſtice may be done? at is the meaning then but this, ik · the 
- further pꝛoſecution of the Offenders goes not on, Juſtice is not 
done? and ſo we ſpeak but the Kings Moꝛds. We ſay they are 
not tryed, oꝛ they were not tryed, they themſelves complain ok it 
to this day; and therefo2e Juſtice did receive an interruption. J 
am confident , without reflection, that Honourable Perſon my 
Low Danby in this point hath laid Moꝛds much mote liable to 
ceptfon, though truly Moꝛds that J believe deſerve no rebuke, 
e has complained that Juſtice was not done in his Caſe, becauſe 
was not tryed, and that when he deſired to be tryed to, but 
is Liberty taken away, and he fozfeited that which was dearer to 
him than Lands o2 Þonours, his Þealth, whereby be endangered 
his Life, and loſt all the. comfozts of Life. It it were lawful foz 
him to ſay, as certainly ft was, That Juſtice was not done in his 
Cale, why might not the City ſay ſo? Either theſe Lows ought 
to be condemned, oꝛ they ought to be acquitted 3 tis hard to ſay 
Juſtice is none, when they lie ſo long in Pꝛilon, and are not either 
ucguitted 02 condemned. 5 pct 
Eben we ſay this, That the making Pzoviſton fo2 the pꝛeler⸗ 
dation of the Rings Perſon, and of. his Pzoteſtant Subjects re- 
ceived an intertuption. To this part we give this Anſwer : Me 
ſet foꝛth, That there were Bills depending in the Parliament 
fo2 this purpoſe', and that is agreed to us by the Demurrer 5 
Lo that theſe Bills could not paſs.intoLaws, any moze than the 


ds could be tryed but in Parliament. Why then if ſobe itbe 
„that the matter cannot be done, noz pꝛoviſion made, but (as 
that Proclamation that iſſued fo2 the Faſt ſald, and as the Addꝛel⸗ 
ſes. ot both Houſes. .fo2 the Faſt do ſay.) By the bleſſing 
ok God upon the Counſels of King and Parliament; if theſe 
 Entinſels,' oꝛ the King and his Parliament are interrupted, this 
is not done. To make ſuch an high Crime of this J do not un- 
verftand 3. J would not be thought to ſpeak any thing to juſfifie 
that which is really a Crime; but this is that J ſay, 'Tis not in 
Law unlawful fo2 us to petition the King, o2 addyeſs to, him: 
But, mp Low, to take off the edge of this buſineſs, -J ſhall beg 
leave to read to your Loꝛdſhip a Speech of the Kings, made the 
6th of March following, and therein there are theſe Mozdg, 
The further Proſecution of the Plot. 


My Low, let any man read, and ſpell, and ſe how in ſubſfance 
the Wows in our Petition differ from the Mods of the King, 
making thoſe. Laws neceſſary. fo2 the ſegurity of Himſelf and the 
Petition nom complained ot was peeſented in January o; Februs 

ay before, and there was no Parliament between. No man-wilt 
ſy, that there were Laws ſufficient fo? the ſecurity of the King. 
| and 


— 


apainſt the City of London. 


8 


41 


— 


— — — 


and Kingdom, when the King himſelf ſpeaks of the neceſſity of 
taking ſich ones: So then, thoſe Laws that were preparing re- 
ceived an interruption. The Lows were not tryed, is not that 
at interruption of Juſfice ? ſince they could be tryed no where 
elſe, as muſt be granted; and the King recommends it ts them 
as not done, but neceſſary to be done. So the King ſaſd be- 
We, and ſa tis impiyed here, There is no ſuch thing ſaid 
in the Petition, That the King did interrupt Jaſtice, and the 
proceedings of the Parliament; Tis an Inferente and a 
Conſequence mide by Mit and Art, not that the King did in⸗ 


ferrupt, oz intend to interrupt Juſfice : but it ſays, by the Pro- 


rogation of the Parliament, the publick Juſtice received an Inter- 
ruption. 

My Lord, Suppoſe at that time there had bien a Peftilence 
here, and the King had been as much relolven to meet his two 
Douſes as they him, but by reaſon of the Peſtilence he were necef- 
ſitated and fozced to make a Pꝛozogation. Then there comes 
ſuch a Petition from the City and fays, That by reaſon of this 
P20ogation, thoſe Bills that were depending did not paſs, and 
the publick Juſtice received an Interruption : Chat is the Offence 
of this? Tis all true. If there be Bills depending, any Jm- 
peachments that can no other where be tryed, they do receive in⸗ 
terruption by a Pꝛoꝛogatian. Can any man ſay this is falſe ? 
The charge in the Replication is, That we did falſly and matici- 
ouſly ſay, what? that which is true, and that which the Ring han 
faid befoze, and that which the Loꝛds and Commons ſaiv after 
him, That till thoſe things were done they were not ſafe ; ann 
thoſe things as yet were not done. 

My Lord, There is this further in it, the Petition is ſet forth 
in hæc verba, and theretoꝛe I may take any thing out of it to ex⸗ 
plain it, and reſtoꝛe it to it ſelt; fo2 this indeed is a very reſtrainen 
conſtruction of the Petition. | | 

It ſays, when this interruption by the Pꝛoꝛogation was receiv, 
That the King for urgent cauſes, | and very good reafons, did 
Prorogue the Parliament. It is his Pzerogative to do fo, and God 
fo2bid but he ould have it. J think without doubt, we ſhould be 
moe at a loſs foz.want of that Pyerogative than we can by the 
uſe of it; tis mine, and J believe every god mans Opinion, that 
that Pzerogative is very neteſſary and pofitable io; us all; but ic 
is the conſequence of it that this interruption ot Juffice is rc- 
cetved ; nay, we are ſa far from ſaying that the King did inter⸗ 
rupt Juſtice, 02 intending it, that we ſay, we do hope the Kings 
nracious intentions were only te malt way fox the better concur- 
rence of his Bajelly and his Parkament. The King Does, for 
great cauſes, and beſt known to himſelf who has the Þ2erogative, 
Prorogue the Parliament 3; whereby as a meer conſequence, not 


as the Kings intention, the publick Jaſtice is interrupted: May, 


this we affirm was with a god interior in the Ring, that he ae 
- ; 


W 
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forth in the Petition. Can there be any thing moze properly laid? 
Eis the greateſt juſtification of the P2ozogation that enn be. The 
King has pꝛozogued the Parliament : What todo ?'@Uby, Juſtice 
bath in view received an Interruption, but not in the intention of 
the King. We know what the meaning of it is, and fo we fe 
foꝛth in our very Petition, it is to gain time, that he may the bet: 
ter concur with his Parliament. Tis a great commendation o 
the Kings purpoſe, inſtead of charging him with Injulttce, that 
he did reſolve to concur with his Parliament fo2 ſuch ends, and 
accowingly did P2ozogue the Parliament, 2 
Now the Attozney General hath put in that it was ea Intentione; 
there is the ſting of the buſineſs to put in thoſe wozds, to make 
that which we may lawfully ſpeak, of it (eff to be an Offence 3 but 
truly that ſignifies juſt nothing: It can never hurt a thing that 
is true; it has great Authozty in it if it be applyed to a thing that 
is unlawful; but if in ſubſtance it be true, and the thing it ſelf 
jultifiable, thole ¶Moꝛds make nothing in the Caſe ; and J think 
Ind not argue rhat point, but refer my ſelf to the great Caſe 
that was in Weſtminſter-Hall, and that is the Reverſal ok the 
Judgment given in this Court.againſt myLow Hollis, which was 
a:Reverſal in Parliament, and fs.Pzinted, and the laſt Jmpyeflf- 
on al Pr. Juice Coke's Repozts by order of Parliament, and 
there they explode all the notion of ea intentione, and this biiſmeſs. 
A man ſpeaks woꝛds that he might ſpeak in Parliament (though 
Jknow not whether he might o2 no) but the great thing is, It 
woꝛds that in themſelves- are tollerable, to be ſpoken, be ſpoken, 
you ſhall not come and ſay they were ſpoken with an ill intention; 
thouſth; as J. hall ew by and by, this hath a kind of Fatality in 
itz and that is this, That it is done with an il mind by a Coꝛpo- 
ration that hath no mind at all. ag | 
Pr. Attomey General. Juſt now you ſaid it had a mind, and 
Reaſon was its mind. be 9nd _ : 
Mr. Recorder. Jſaid as my Loꝛd Hobart ſays, that a By⸗ſalu 
to it is a mind, as reaſon is to a man, but it hath no mozal mind. 
My Lo, then I ſay, the Citizens of London were indied at that 
time under great conſternation, by reaſon of the Conſpiracies 
that had bien diſcovered in Parliament, and in the Courts ok Ju⸗ 
ſtice; and it had bien declared vy the late Loꝛd Chantelloꝛ at the 
Tryal of the Low Stafford, which .your Lozdthip map very well 
remember, That London was burnt by the Papiſts, and there- 
fore twas no wonder that they were deſirous that themſelves and 
the Kingdom ſhould be put into great ſecurity againſt thoſe Ene- 
mies. This, my Loꝛd, J confeſs'ts a tender point, and J would 
not ſpeak a woꝛd int without a Lam · bol to back me. Jremem: 
ber that my Loꝛd Hobart ſays, Chat Jeal and Invignation are 
fervent Paſſions. '' The City ot London had great, Indignation 
agathft the Papiſts fo2 this 'Conſpiracy againſt the _ — 
5 — | tig: 


the better be inabled to concur with his Parliament, ns ig ſe 
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Kingdom, and the Religion eſtabliſhed by Law- There was no 
diſaffection in the City at this time when this Petition was made 
ſure, and J wonder that any man ſhould ſay, that knows London, 
and was acquainted with it then, and loks upon thts Petition 
which paſſed nemine contradicente, that they had ſuch an intention 
as is inſinuated ; And pꝛap let him read the Names of the woz- 


thy Aldermen that then ſat upon the Bench, and the other Names. 


of the Common Council men then pꝛeſent, and then let him ſay, 
if, without Reflection, the King have moze loyal Subjects in the 
City of London than theſe men were. And do you think if there 
had bien in it any Sedition, oꝛ any of thoſe ill qualities that make 


up the ill Ad verbs which are joyned to it in the Replication, not 


one of all thoſe loyally-diſpos d men would have ſpoken againſt it? 
But alas, all of it paſſed nemine contradicente. 

Dy Lord, I fay that if the matter of it be juſtifiable, as J 
think it is, then all theſe wozds will ſignifie nothing, it there 
were never ſo many moꝛe of them: And the pzeſenting and car⸗ 
rying of it to the King, that is no Offence, that is not ſo much 
as peetended to be one. And, my Loꝛd, I think it a very harch Cran⸗ 
flation of the woꝛd into Latin,when the Petition ſays, Chat the Par⸗ 
llaments Pꝛocie dings, 02 the publick Juſtice. received an inter- 
ruption, to put that woꝛd of Obſtructionem in; truly J think a 
better we might have bien found to expꝛeſs the ſoft expreſſion in 
the Petition; and they ned not have put that hard violent woꝛd 
Obſtructionem, when to make Engliſh of it they tranſlated it 
Interruption. 


But, my Low, they do admit J ſay, That the making and 


peſenting of it to the King is not the Dffence ſo much as the 
publiſhing of it, by which it is expoſed to many others.beſides, 
Now to excuſe that, the Anſwer we give is this; and tis that 
which will carry a very reaſonable ground of Juſtification in it. 
Certain Citizens that were pzivate Men had petitioned the Com- 
mon Council, and thereby they were impoztuned to make known 
the deſtres of the City to the King, and it was reaſonable to 
make known to thoſe Citizens what the Common Council had 
done to-prevent falſe Rumotirs, which we knew were rife enough 
in thoſe days; and to ſhew that there was nothing ill in it, we 
did Pꝛint it. And tis alſo all diving at the Common Intereſt, 
at the Kings Safety, the Pꝛeſervation ot the Church and the 
Government eftabliſhed : All this they did deſire might be known 
to theſe Citizens, and all others that enquired about it; and 
therefoze they Piinted it, to evidence that there was nothing of 
ill intended in it. And J do wonder J muſt confeſs, that this 
Objection of the publiſhing of this Petition ſhould be ſo much in⸗ 
ſited upon; fo2 they ſay, That rhe Mayoꝛ, Commonalty and Ci⸗ 
ttzens of the City of London did it, and ſay not any thing of the 


Common Council that they did pꝛint it: Now they that did votes 


it, knew it without painting 3 _ is alledged in — 
\2 an 
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FED ſd by the Demurrer, That the Dayoz, Conmenaies 
CET rs 

os ones eng re rf it et t 
far and feb bn ted to the Ring, though it 


by thole 50000 AM nay, ff it bad bien by toooo men, 
. 15 7 3 2 It had bien well enough, co it had 
nor kept paſvate to themſelves : Why then 
8 
Sek 
Ely of e an een further. It went further than the 
e 


London, and therefvze tis fuch an Offence as ſhall be a 

iture of the Coꝛpoꝛation. p Low, there is the Cale of 
Lake and King, the Petition to the Parliament was ſcandalous 
in it ſeif, yet 4 ſto pzotected, being pzeſented to the Parliament; 
and it was lawtul to pꝛint it, pzovided it were delivered to a Com- 
coup of Parltament, oz only to thoſe that were Members; 


tis ſain there, that the pzinting of it is a great publithing, 

the Compoſers, Coprectozs, and other Perſons that are con- 

cerned ay P2efs reaveverp Letter of it. But it was anſwer- 

ev, That Punting is dog, a moze erpeditious way of Criting ; 

any ff he had employed 20 Clerks, it had bien a greater publiſhing 

an thi oꝛ four Pꝛinters. Poſſibly the Pꝛinters might not read 

fo , 02 not be able to read it well, oz not all of them read it at 
that time. 

Mom here my Lo2p, Sure it was lawful to acquaint the Citf- 
zens what they bad done, if you take it to be the Act of the Com⸗ 
mon Council, and the Common Council to be the Repzeſentative 
of the City. It was always agreed by the Þouſe of Commons, 
that any ember might ſend the Uotes to thoſe that ſent them 
thither, aud whom they repꝛelented; they have blamed indeed men 
fo? (ending the debates, but never fo2 communicating the Uotes : 
And what they may do by Writing, that the te may do 4 
only then migbt not the Citizens of Lon! on, who by Cuſtom 

thoſe Common Council men, well deſireto know, and might 

well know what they had dane; and then what they might do by 
Utiting they might by Putting 3 koꝛ that is but another way, 
though a moze firitable and compendious way of exhibiting any 
thing that you would have go to many. And if it be lawful to im⸗ 
part it to all the City, and all the City does know it, though it 
_ go further tis no matter; fo what is known to London, 
very well de known to all the Nation beſives without Offence, 

i dd go further. Beſides, it ſhall never be intended it was 

iſhed further, oz that any others knew of it; fo2 tis ſaid to 

bp ren in the Þ arih of St. Michael Baſſiſhaw, in the CUarn 
ſſiſhaw, fund that is in London, to the Citizens of London; 
du they only talked of it nn. themſelves, ag For 
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main thing J go upon, which is, tf there be no Win the thing it 
ſell, the ea intentione can make no crime by a bare aft | 
which we denyz and if it might be well ſald oz done, it is lama 
to Punt ft, and the Publication is no Offence neither. if 
My Lord, The next point J come to is this, That a Corpors- 
tion cannot poſhbly commit a Capital Crime, or any other 
Crime againſt the Peace: And J ſhall offer this Dilemma, Either 
ft was done ſevitionfly o2 nat; it not, then there is no ſufficient 
Aſſignment of a cauſe of foxfeiture 5 ik it were, then tis a crime, 
fo2 which the Offender is indictablez and that J ſay is abſolutelp 
impoſſtble foꝛ a Coꝛpoꝛation to be guilty of. And here J will th 
in ulla that buſineſs of the Toll, and J will foz argument 
admit the taking of a wongful Toll to be Robbery, and then let 
the argument go on. J have heard it fafd within the Bar occa- 
lonatly, that a Cozpozation is intruſted with the Government, any 
that they may commit Treaſon, and raiſe Sedition, as Mr. Soli- 
citor hath ſaid; J ſuppoſe tt muſt be under their Ozeat Seal: 
But J confeſs, J believe it ts rather ſpoken to amule than to ſa⸗ 
tisffe 3 but J really think it is no ill, no2 unjuſtifiable thing fo2 
me to ſay, noꝛ againſt the Government ts affirm, That tis im⸗ 
poſſible a Cozpozation can commit Treaſon, oꝛ that it is intruſten 
with the Government in any ſuch kind. . | 
But firſt my Lozd, J ſhall ſhew you what Opinion fonner times 
had, and that becauſe ſuch an Opinton as this hath been bzoachey 


of late days. 


Lord Chief Juſtice. Mr Recorder, Will you be much longer? 
Becauſe I muſt fit here at Ni prius this Afternoon, and yet I would 
feign hear the Argument, if it would not be too long. 

. Mr. Recorder. No my Lord, I have almoſt done, and will cut 
ſhore. | 

Nn 21 E. 4. fol. 13. b. tis ſaſd by Pigott, That a Mayo; has 
two abilities, the one to his own uſe, to take and to grant, and 
to do as another natural perſon does; and then the Bayo? ag 
Mayo? and Commonalty, hathanother Capacity to their common 
uſe and p2ofit 3 and that is but a name, an Ens rationis, a thing 
that cannot be ſeen, and is no ſubſtance 3 and f02 this name o2 
_ Coppozation tis impoſſible they can do o2 ſuffer any wong, as to 
beat o2 be beaten, as ſucha Body; but the wong is made to every 
member of the Body, as to his own pꝛoper perſon, and not as 
to the name of Coppozation z no} can the Copoꝛation do a perſo- 
nal wꝛong to another; no2 can they commit Treafon no2 Felony 
as to the Coxpotation, no2 againſt any other perſon. And if a 
CUrit of Debt be bꝛought againſt the Mayo? and Commonalty, oz 
other ſich Bodp, upon an Obligation, and they plead it is not 
their Deed, and it is found their Deed, they ſhall not be impzc- 
ſoned as another ſingle perſon thatl. Che Law is if they 


are found Difſeiſozs with foxce, they thall not be mpaſoned 5 noz 
in 
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in a-CUrit of Raviſhment ol TAard they ſhall neither be impꝛilon⸗ 
ed no} abjure the Realm; fo2 ſuch a Body is hut a name, to which 
fuch an act cannot be done. So ſays Catesby in the fame Book. 
In a TUrit bzought againſt them no Capias ſhall iſſue, becauſe they 
ate but as a dead perſon in Law, and the Appearance upon a Ca- 
pias cannot be otherwiſe than perfonal. And ſo to this purpoſe 
fays the Chief Juſtice there, Tf this Body will do any thing, it 
mult be done by TUriting. And all along it is the Teno? of the 
whole Caſe, that a Copozation cannot commit Treaſon, oz anp 
other Crime. But the reaſon of the thing is above any Authoꝛity 
Suppoſe that they under their Common Seal ſhould commit 
Treaſon, and you bing an Indictment of Treaſon againſt the 


 Wayoz, Commonalty and Citizens of the City of London, what 
Judgment ſhall be given againſt them in their copozate capacity? 


hat? it ſhall be that Suſpendatur per collum Corpus politi- 
cum. And then, what execution ſhall be done upon that Sen⸗ 
tence? TUhat muſt they hang up the Common Seal ? Nothing 
elle you can do can affect them; but in their pꝛivate capacity, there 
they may be puniſhed as ſingle perſons. | 
A Penal Statute ſays,- That he oz ſhe that offends againſt the 
Law ſhall foꝛteit fo much, oꝛ incur ſuch a Penalty: Js Cozpoꝛa⸗ 
tion Male oꝛ Female? that it ſhould come under fuch a p2oviſion 5 
bit the real reaſon of the Law is this, it is a civil Being, it is 
Ens civile, it is Corpus politicum, it hath civil qualities, but it 
hath no mozal qualities, and all Dffences conſiſt in the immozality 
of them, and there muſt be malice to make that immozality, Mo 
wows oꝛ Acts are Treaſon 02 Felony, tmleſs there be a traiterdugs 
mind 02 a felonjous mind, and therefoze a mad man cannot be 
gutity of Treaſon o2 Felony. Sergeant brought an 
Action fo2 theſe wozwds, That he had ſpoken Treaſon 3 it was 
moved in Arreſt of Judgment, that this cannot be Aatonable ; 
fozhe might ſpeak Treaſon in putting a Caſe; ay, that were. well, 
ſaid they, it it could be underſtood ſo; but we muſt intend it that 
he ſpoke Treaſon, as his own woꝛds ex corde ſuo, which makes 
tt Treafon ; fo2 Treaſon conſiſts in the immozality of the 
mind. a ; 
Another reaſon is what Pigot ſaid, as J ſaid befoze, That a 
Coppontion is but a Name, an Ens rationis, a thing that cannot 
ſee 02 be ſeen, and indeed is no ſubſtance, no2 can do o2 ſuffer 
Wong, no2 any thing where a cozpoꝛal appearance is recuiſite. 
hat mp Low Dyer ſays in Moor 68. that he never ſaw, is, J 
believe, true in general, that no Man ever did ſte, that a Coꝛpo⸗ 
ration could be bound in a Recognizance o2 Statute Merchant; 
and why? becauſe it muſt be acknowledged in perſon : And ſo in 
this caſe, The Guflt follows the Perſon, but cannot a mer ca- 
pacity. In all Crimes the Dffenver muſt appear in perſon, and 
plead in perſon, and ſuffer in-perſon ; but you can never bing the 
May, Commonalty and Citizens into Goal, to appear and plead 
| | to 


| 0 
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to an Indictment to receive a Judgment, o2 ſuffer Execution. 
Can a Body Politique that is inviſible appear in perſon ? 
Obj. But then there is this great Objection, By this means, 


they ſay, if there be no puniſhing of them, there is no Govern- 


ment, and they may commit Treaſon under the great Seal, they 
may raife Armies, and inſtigate a Rebellion, and all with im- 


unity. | 
eso My Low J ſay no, and J give two Anſwers to it that are 
not to be replyed to ; and the firſt is this: 

1. Althele Perſons that are met together, though they are met 
corporaliter, in their cozpozate capacity, n the As of the Cozpo- 
ration at that time; yet when they go out of their coꝛpoꝛate buſt- 
neſs and commit Treaſon oꝛ Felony, the Crime does not egredj 

rſonas, every one of them is a Traito2 02 a Felon ; and not- 
ithſtanding they appeared there under the pꝛetente of a Cozpoxa- 
tion, yet they are all liable in their pꝛivate ſeveral Capacities, 
every one of them muſt be indicted perſonally, and ſuffer perſo- 
nally; Foꝛ when they go about to do ſuch a thing, tis out of the 
buſineſs of the Cozpozatton, and they muſt anſwer fo2 their own 


4. J have another Anſwer to give to it. This Objection is to 
be retoꝛted on the other ſive, That if a Tozpozation-authoxze the 


levying of Mar under their Common Seal, ſhall.be affected by 


it in their politick Capacity, they are Iyable to the Law in that 
Capacity only, and muſt ſuffer in that Capacity only: And the 
conſequence of that is, they are diſcharged in their pzivate Capa- 
city; and this is a Law of Indempnity and Pzotection- fo2 all 
Crimes, koꝛ a man cannot be lyable two ways fo2 Treaſon oz 
Felony, 92 any other Crimes; ik he be not Iyable in his paivate, 
he is in his publick Capacity; if not in his publick, he is in his 
pꝛibate. And what fs the conſequence ok that? This is a Dil⸗ 
penſation foꝛ a Coꝛpoꝛatton met together in a Body, to do any 
illegal thing, oꝛ to commit any enoꝛmous Crime 3 fox the Rings 
Counſel ſays this, We are reſponſible for it in our politick Ca- 
pacity 3 andwhat Execution can then be done to punich that Coz⸗ 


poration with ſuch a puniſhment as the Law inklicts, that is, Jm- 


pzſonment o2 death, any moze than upon an Action ok Debt 
45 againſt them upon a Bond, and Non eſt factum pleaded, 
and found fo2 the Plaintiff, they can be {mpaſoned, and the like. 
So that this ſhall p2otect and ſhelter them in the commiſſion of 
any Capital Dffence 3 fo2 tf they are to ſuffer fo2 it as a Coꝛpo⸗ 


ration, you muff take Judgment againſt them as the Law gives 


it; and how will that be done againſt an inviſible Body? Mhat 
will be the Execution againſt the Corpus Politicum, that cart 
neither ſee no2 be ſeen? ZI 5 , 


J think this mighty plain; and J muſt confeſs, J wonder how 
it could ever enter into the mind ol any man, that a Cozpozation 
could commit a Coꝛpoꝛate Crime. I have as it became me, — 

regat 
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regard of the duty of w-pince, and befo2e that, fo2 my own 
Learning, read Stamford's Pleas of the Crown, my Low Cokes 
4th Inſtitutes, Poulton * Pace Regni, my Low Hales's Pleas 
of the Crown, Dalton 's Juſtice of the 3. and- other Boks 
of that Sybje, but J vefie any man to them me in any'of thoſe 

atiſes concerning Criminal Matters, any reſolution, that 

er a Cowozation that could be concerned, that they ſhould be 
| — befoze a Juſtice ot Peace, oꝛ pꝛoteeded againff upon any 
= fo2 Treaſon 02 Felony, oꝛ be hanged in their politick Ca- 
pacity. - 


— ory ag 9a far greater Sum; nan ſhall you have your C02- 
"ah without pon give us a conſiderable recompenſe 

n the pꝛoceſs and the pzocievings were ſo expeditf- 
eaſie to come at it in a Quo Warranto, as it was cafe: 
in i thſ days, why ſhould they put the King to the delays in an 

Action of: Deht foz:{o mail a Penalty ag 401. 2 So that J take it 
to be a direc Judgment of the Parliament in that Caſe, that no 
Hold 62 could be forfeited fo the making of any 


— to mga a 1 I have all this while, my Lozd, 
monalty and Citizens of London 
* ＋ br not Ty - Ty is not the da ot the Mayor, 
Counugnalty and Citizens, tis not the two hundreth part of the. 
* but the Act of the Common Council 5 and we 


hae ae our leives by pleading, that it does not _ 


See oa &regular,though it were even againſt the Kings 


Ut 


againſt the City of London. 


= 


—— — 


— 
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of übode 250, when the City contains above 50000. J muſt 
:Cotifeſs the Council is not taken notice of much in Law; as is 
nien in Warren's Caſe, 2 Crook 540. & 2 Rolls 1 12. Warren 
being one of the Common Council of Coventry, and diſplaced, 
Wed out a TUrit of Reſtitutton, and upon that Mrit it was re- 
tutned, that by cuſtom the City might place and diſplace ad li- 
bicam; they there held that the cuſtom was god: But it is not 
ſo of a Frieman oz Alder man, becauſe he hath a Freehold ; but a 
Common Council is a thing collateral to a Cozpozation, and the 
Office of a Common Council is nothing but only to give aſſiſtance 
and advice, which they may refuſe at their pleaſure, Jn Eſtwick's 
Caſe in Style 32. & 2Rolls 456. it is ſaid, That tis a place me&r- 
ly by cuſtom, and that the Common Council is p2operlp but only 
a Court of Advice; and, my Lo, you ſhall never intend moze 
than that they were a Court of advice: All the riſe of their 
Power fs but by cuſtom, and that cuſtom is pleaded to give advice 
fo2 the benefit of the City, and make By-laws fo2 the god of the 
Copponation, and that is confeſſed by the Demurrer, and you 
tall intend no moze than what is opened in the pleading. 
And then tis evident this was done by a very ſmall part of the 
Citizens of London, and that does no way affect the whole Co2poza- 
tion ſure. In James Baggs Cafe, 1 Rolls, fol 226. it is ſaid, Chat 
Ha Patent be pꝛocured by ſome perſons of a Coꝛpoꝛation, and the 
ater part do not aſſent to it, that ſhall not bind a Cozpozation. 
nd ff ſo be a Charter ſealed, and ſent by the Ring, becauſe not 
accepted in pais, by the greater party, bind not, Shall an Ac 
vone by a few, and an Ac done that tends to a Fofeiture , bind 
the 
the Common Council repzeſents the City, no mote than a Coun⸗ 
cil does his Client, oꝛ an Actoznep his aſter; only as far as is 
ko the benefit of the City, they are. choſen and entruſted to make 
- Þy-laws; if they offend, they are but iniſters and Officers, and 
fo thep are withinthe Statute of Ed. 3. which J mention, though 
I think we have no nied of that in the caſe to help us; if they 
male an unreaſonable By-law, tis votd, and every man that is 
aggrieved by it may have his Remedy, may bzing his Action. 
Shall you ſupply this by an intendment, that they have ſuch a 
relation? That they are the Repeeſentatives of the City of 
London? That they have a power to foꝛteit the Coppozation? No, 
my Loꝛd, by Law they are part of the Cozpozation, but they have 
no ſuch power to foxfeit the Coꝛpoꝛation. A cuſtom ſhall never 
be conſtrued to enable a man to do a wong 5 and a great wong. 
it is, that they that are truſted, and truſted but fo2 a year, and 
truſted but fo2 the god of the Coꝛpozation, of which they are part, 
ſhould give up the being, o2 what is woyſe, fozfeit the being of 
that Cozpozation. The cuſtom of Kent that makes an Inkant 
capable of making a Feoffment, chall never inable an Jnfant Te- 
nant in Tay, to make 1 ſo as to wozk a dilcontinu- 
2 ; | ance 


hole in point of their being? There is no ground to ſay, that 
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ante of the Effate Tayl , and put the Þeir to his Formedon. 


-Every illegal Act of theirs ts beyond their Conmiſſion , and a 


nullity of that is all in reſpect of thernſelves :and tis as if they the 


- -had never done ft as to the Cozpozation, fo2 they are by no means 


the Cozpozatton 3 fo2 tho they uſe the Comm Seal in ſome cales at 
ſome times; ſo do the Court ot Aldermen in other caſes; but it is 
only in other caſes wherein they are particularly intruffed. It an 
Act of Common Council ſay, that J ſhall have ſuch and ſuch Lands 
of the Cities, that Act fignifies nothing but as a direcnion and 


adviſe 3 when tis under the Common Seal, tis an Ac of Cozpo- 


ration, and p2ocieding by advice of Common Council, it 


Now, my Lodd, this is the moze unreaſonable, becauſe we 
know that the pzactice of the Common Council in London, being 
to adviſe fo2 all the Jnhabitants, they are choſen by the unkrie⸗ 
men as well as others; and tis a ſtrange thing that they ſhouln 
have a capacity to give away the liberty of the Citizens, when 
they are thoſen by others as well as them; they had no ſuch truſt 
fo2 them; nay, all truſt they had was to keep their Liberties, and 
Rot to deſtroy them. Has any Man a truſt to deſfrop himſelf ? 
ſure no Man fs truſted by God himſelf to be felo de ſe. And cer» 
tainly-then you can never underſtand it to be in the nature of a 
Truſt to deſtrop another; and the leaſt Citizen, myLow, has as 


much and as true an intereſt in the Coppozation of the City of 


London, as the greateſt '* And therefore 250, if they had bien 
much the greater number of the Citizens, would ſignifie no⸗ 


thing to the reſt of the Body. 


Mp Lozd, J thall only ſay this little moze, here is no crime 
tharged relating to them as a Coppozation : Here is indied a ſine 
wozd tiſed, that we did this contra fiduciam in corpore politico 
repoſitam, but all this is but an imaginary Truff, the King ne- 
ver gave them a power oꝛ authvaity, o2 entruſted them to make 
By-laws that were unreaſonable 3 he gave them a power to make 
reaſonabte By-kaws, and ſo he does every Copozation. And the 
ſame Lav that gave them the power, limits that power, and 
ſaps, if they go beyond that power, tis a nullity. And theſe 
Aas relate not to them as a Coꝛpozation; the Petition is not 
ſo much as ſaid to be againſt any truſt repoſed in the Coꝛpoꝛation, 
certainly there never was any ſuch Truſt. Did ever the King 


_ entruft them to adviſe him about the matters contained in the 
Petition? and if not, then tis not contra fiduciam 3 therefoze it 


relates to particular perſons: It it be an Dffence, J hope tis 
none of the Cozporations, | 


But then the levying of Pony, that is contra fiduciam z thep 


tek upen them an illegal and unjuſt power in the Common. 
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Council. Suppoſe it lo, how does this belong to the Copora: 
tion? tis an encroachment upon pꝛoperty, tis the moſt arbitrary 
thing in the woꝛld. Whether they have the Market, and the Do- 


minton of it o2 not, is matter of Fact, and being pleaded, is 


confeſſed by the Demurrer : And then fo2 the power of making 
By laws, that is a thing that cannot poſſibly be taken from 
them while they are a Cozpozation 3 tis that which muſt be in 
them as a Cozpoꝛation, like the faculty of Reaſon in a Pan to 
expꝛeſs his Reſolutions by. And tis no moze, than if a man 
that has a Market, bid his Servant go and remove ſuch as 
have Stalls there, unleſs they will pay ſo much. That direction 
is as god a Law as this, and as bad a Law as this, and no 
moze. There is nothing elle in it but the diregion of the Olli⸗ 
cers, what they ſhall do in the oꝛdering of the Markets, and dil⸗ 
poſing of the Cities Pꝛoperty. 


Then as to the foꝛmer method of expreſſing themſelves, whether 
it be by Act of Common Council, oꝛ under the Common Seal, 
N by their natural Uoice, tis ail one, tis not a thing that con⸗ 
cerns them as a Body Politique: But if it were illegal and mi⸗ 
ſtaken, J ſay, the Penalty ts only, that it ſhall be void. Ulhat 
the Common Council, nay . what the CTozpozation does within 


the limits of its Authozity is god; what beyond that it does; is 


old. If J command my Servant to diſtrain.fo2 Rent, and he 
kills a Man in the doing of it, this, as to me, is vold; but as 
to himſelf, that is chargeable upon him. And what J ſay of the 
Common Council, J ſay of the Cozpozation it ſelf, That it is a 
Capacity, and a limfted Capacity; tis the act ot the Members, 
not of the Cozpozation, if they do wong. The Common Council 
can act foꝛ the god of the City,. and the City can do no-moze, if 
they ;themſelves ſhould mit, Crooke, Eliz. fol. 85. The Quien 
makes a Leaſe fo2 years of Lands to the men of Cheſterfield, 


by the name ok Aldermen , and they by that name grant all 
their Intereſt to Clerk ; ſays that Bonk, this is void; fo2 the 


Outen granting them a Leaſe as to the Aldermen of Chefter- 
field, this makes them a Coꝛpozation, and gives them a capacity 
to take, but not to grant. And ſo Rolls Abr. 1 p. 313. And 


therefoze no Cozpozation is to be conſidered as a Coꝛpozation, 


but only when it acts accoding ta the capacity allowed to it; 


and as to the reſt; it alt turns into their pꝛiwate capacity, but 


i affects not the Body, no2 hath any ſuch relation as to 
ind it. | | 


Py Low, All the Queſtion here is, Whether there ſhall be 
ſuch a Perſon in Eſſe as this Coꝛpoꝛation? TWhether the City of 


London ſhall ſubſiſt as ſuch a Perſon, to ſue and be ſued, to 
plead and be empleaded ? There is nothing of Government oz 


Milgovernment in the caſe, but — all about our Capacity, 
2 an 
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and nothing elſe, whether we ſhall be Defendant 02 Plantiff in 
any Court, 


Pp Low, Magna Charta and all the other As that have gone 
in confirmation of it, chew the great care of the Government 
in all Ages to pꝛeſerve the City of London, and J lok upon them 
as ſo many Declarations of the immoztality of it, and all other 
Coꝛpoꝛations. J chall ufe a ſtrange Argument perhaps at firſt 
hearing, but tis to me a great Evidence fo2 us, that Magna 
Charta does not confirm our being, but our Liberties and Pyi- 
viledges; ft ſays, That the City of London ſhall have all its Li- 
berties, it confirms its Lets, its Markets, and all thoſe things, 
that is, it confirms all that it has; it has not ſaved indeed, if a 
Coꝛpoꝛation indeed be built upon a Coꝛpoꝛation; but that parti⸗ 
cular Liberty map be deſtroped, as that of Bridewel, and the 
like, but it does moze than confirm its being, fo2 it does impli- 
litly declare, That that was impoſſible to be foxfeited: They con- 
firm what needed confirmation; but fo2 their being there was no 
ned of that, it only confirmed the ſupervenient Liberties, with 
out which it might be a Coꝛpoꝛation; but as to its being, it med- 
led not with that: And if it were not ſo, it were an unreaſonable 
thing that we ſhould have fo many Acts of Parliament that give 
ſuch particular Powers to the Mayoꝛ and Commonalty of Lon- 
don; and ſcarce any Act of Parliament that relates to the Pubs 
lick, but London is mentioned; and taken care of in it. Are 
not all theſe Declarations that London . ſhould ſtand foz ever > 
CUould not any one have ſaid elle, Pꝛay what do you put ſuch 
confidence in London fo2 2 There is not ſuch a fickle thing upon 
the Earth as the being of the Cozpozation ot London. If they 
lay but 6 d. upon a Joynt of Meat they are gone, and there is 
not a month in the year but they foxfeit their being. 


The Ar fo2 Avminiffration hath a P2oviſo, that ſays it ſhall 
not extend to London + TUhy does any Man think that this Law 
was not intended to be as perpetual foz London, as foꝛ other 
parts of the Kingdom? They did not queſtion but London would 
be a Coponation as long as England was England. 


Jt would be a ffrange thing in the Example of it, that the 
TUogd ſhould be taught. by one inſtance, that a Cozpozatton can 
be ruined, when ſo many People put their Truſts in thoſe Cozpo- 
rations, and ſo many vaſt Jnheritances depend upon them. And 
J think the King and the Government, oz thoſe you call ſo, are 
moe concerned to pꝛeſerde London, than all the Perſons that 
are in it. J would not ſpeak it in this place by way ol Argument 
for my Client, but J WinkJ could maintain it in all places only 
J hope and belteve I wen have no nerd fot it. 
| thy y, O08 + . 
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My Low, All Innovations, as this muſt certainly be a very 
great one, are dangerous: This Frame of Government hath 
laſted and been pꝛeſerved fo2 many hundꝛeds of years, and J hope 
will do ſo as long as the Mond laſts, Yy Low, J nid your 
Patience, but J have juſt done. Here is a Charge that is very 
little indeed, there is nothing in the matter of it, but the great 
conſequences are fitter to be meditated on than ſpoken of, And 
therefoze fo2 theſe Reaſons J do pꝛap, That theſe Liberties 
— be adjudged to us, and we map be diſmiſſed out of this 

ourt, 


Ter- 
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Termino Paſche next enſuing. 
Mr. Juſtice Dolben being diſcharged the begins 
ning of the Term, and Sir Francis Withens 


in his place. 


PIO — _ 


— — 


Sir Robert Sawyer Attorney General, for 
the KIN G 


HIS Jnfoznation is not bought fo2 the taking 

away 92 deſtroying the Coppozation 3 fo2 tho it be 

true that there be in it the woꝛds, Et penitus 

| excludatur, yet that is but form; the intention 

8 is only to pune and take away the Ercefſes and 

Abuſes; and therefoze no danger of falling into ſuch inconveut⸗ 
ences, as ſuggeſted on the other ſide, 


In Rolls Abr. Tit. Prerog. 204. It appeats by Petitions in 
Parliament, that London and Norwich, and other Cities, have 
had their Liberties ſeized into the Kings hands fo2 ſome abuſes 
and miſcarriages in the Cities, and ſometimes reſtitution grant- 
ed, other times refuſed, and anſwered, that they were in god 
condition. 

_ Thele Petitions were 13. & 18. E. 1. 

The Liberties of the City are not intended to be deftroyev, 

but p2eſerved and maintained, and this Suit deſigned to that 


end. | 


II. That this Inkoꝛmation bzottght againſt the Cozpozattion 
by the name of Payoꝛ and Commonalty and Citizens, is good 


and well bzought. 1 | 
hat is alledged agatnſt it out of my Loꝛd Chief Juſtice Hales 


his Book, is not any opinion, but a Nota upon the Caſe of 
Cuſack. 


And 


againſt the City of London. 


35 


And in the Caſe of Cuſack, the Judgment is againſt the par- 
ticular perſons named, & alios Cives, although not named. But 


further, | 

Jt is not neceſſarily intended, that though they are ſued bythe 
name of Yayo? and Commonaity and Citizens, that they are 
ſued as a Cozpozation oꝛ Body Politique. Fo by thoſe wods, 
[_ the Citizens and Inhabitants ] are compꝛehended and ex- 
meſſed; and an Jnfozmation lies well againſt Inhabitants oz 
Citizens, without naming any perſons by particular name; and 
there are divers Pꝛeſide nts of Quo Warranto's ſo bzought. 


Mich. 27. m_y Quo Warranto contra Inhabitantes Burgi de 
C. Entries 537. $ Denbeigh, Quo Warranto they claim a Court of 


Recow, and other Puvtledges. | | 


Mich. t5. Car. I. Quo Warranto againſt thè Coipoꝛation of 
\Chard. By 2 Car. I. the like name of the Copoꝛzation againſt 
Canterbury. But tis true, that in theſe Caſes are no pꝛoctedings 
to Judgment. 

But Trin. 6. Jac. Quo Warranto againſt the Coꝑpoꝛation of 
New Malton, and thereupon Judgment is given againſt the 
Coppozation, 


III. Next that the Replication alledging Foxfiture is not re: 
pugnant to the Infomation 3 fox though the Foxfeiture ſhould de: 
termine the Franchiſe, yet it remains not veſted in the King un⸗ 
til the Fozfeiture appears upon Recozd by Dffice 02 Inquiſition 
finding it, oꝛ by Judgment upon Inkoꝛmation; and therefore this 
Inkoꝛmation well bꝛought againſt the Coꝛpoꝛation. 


IV. That a Coꝛpoꝛation 02 Body Politick may be lopfeited, is 
beyond all doubt. 


A Cowozation fs a viſible Body of Men, and every of the 
Members thereof hath a Freehold in ſt. 
Sir James Baggs Caſe, Co. Rep. 11. | | 

Co. Rep. 10. 14. That all their dds are perfozmed by natural 


Perſons : That all Coppozattons derive their Commencement 


from the Kings G2ants. 

49 E313» So: | ODOT 
Br. Corporation 34. And axe erected ©2 better Government, 
either of perſons inhabiting within ſuch a Townſhip oz place, oz 
that are of ſuch a Trade o2 Pyſtery. h 8 

x Inſt. And the Bols cited to p2ove that it is a Capacity, do 
not pꝛove it not to be a Franchiſe o2Liberty, 
But on the contrary, all Books that ſpeak of it agree it to be a 


- Franchiſe, Pꝛibiledge and Liberty which the Perſons incoꝛpoꝛate 
have by the name of their Corporation. 


1 
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| It 0 then a Franchiſe o2 Liberty; then « nothing mare co more common and 
certaſs, TH at Franchiſes 92 Liberties Gas forfeited. 
9. G 5 


21 E. 4. 13. a 
Co. 10 Rep. Sutton s Hoſpitel Caſe. 


That Coporations have ben Diſold, 
. 1 Inft. 13. | 


. 2 Inſt. 431, 432. | 
Co. 3 Rep. Dean and Chapt. bs Norwich's Cafe, 


- ', That Cawomtions may be ſurrendzed is plain, fron the Caſts 
of Heyward and Fulcher, Jones. 1 


Palm. 506. 
That the Cauſes foz which Frarichiſes * be ſeized, are 


eee 0 e co Non abet oz 
And therefore Foxfeiture and Setzure alibe. 


F Contempt of the King, the Court = ſeize the Liber; 
ties of g Town, _ | 

2 E. 4. 5. Caſe de Bayliffs de Reading. 

15 E. 4.6. — of Liberties fo2 not appearance a 
ik not replevped the ſame Eyre they are fozteit. - This thews' that 
the Came default that gives Setzure gives Foxfeſture. 

A Seizure by award of a Court befoze Judgment is but quo- 
uſque, and theCourt may reſtoꝛe; but a Seizure after Judgment 
is final, and the Court then cannot grant Reftttution, _ 


5 E. 4. 7. Where the Liberty is tiſurpÞ and gain d by Tot, 
there the Judgment. muſt bean Duſter. 
But otherwile where the Liberty was once of right, but | fox- 
felted by Abuler; there the King ſhall have it. 


' Caſe de TIE Malton, Judgment there was only a 3 

Caſe de Cuſack. Judgment frut- penitus excludatur, becauſe 
uſurp'd and no title. 

157 the Setzure the King is in the poſſeſſion. Str G. Reyners 
Caſe, Co. Rep. And the Coꝛpoꝛation cannot am during ſuch Seizure; 
foꝛ they have not their Mayoꝛ oꝛ Officers by which they can act; 
and that is the reaſon they Netten to be reſtoded in * 
priſtinam Statum. 


Rolls Abridgment, Prerog 20. 2 E. 4. 27. 

1 Inſtitutes 253. 
15 H 2. Rot. Cl. Memb 2. dba a Hereford abe te 
the Kings ben pa &.. 


— 


— — . — Ct = 
Hin the Gip) of \ | 
— 5 KY * 4 
. & " * 1 3 2\N * 
* f » 


* de Dejzwep the. Eopozation: eſt a woran, my can- ; 


not act . 24} 2.1 IT 

'Copporations are inffituted-fo2.a particular-end; viz. Foy: Seb 
Government avv-Qaer. Thep-are as n ereded, and the 
Actoꝛs Officers tethat pur pole 

All Offices have a Condition Law incwvent to them, to be 
Go ted fo2 abuſer p mal uſe.. | 

Rep. 8. 44 Rep. 9, Earl of Shrewtburies Caf: 

Ab the ſame Law Coꝛpozations forfeit fo2 mal-uſer oꝛ abuſer. 
Arrence heh: Comematlynetaggregete ofole,anvihe one 
A the ſame mii uſer 02-abuſer as the other. And as to {the 
1075 that wi enſue if the Law other wiſe, 

is no anſwer, That the perſons ofending may be puniſhed 
in 1725 pꝛipate Cgpacit. 

Foz if they ſtill remain a Coꝛpoꝛation 5 they may Aſſem⸗ 
ble, Conſult, raiſe Yony and Hen, to the hazard and danger 
of the King and his Sobernment, and flill continue a kom d 
Body, to much thereby advantaged! to ſerve ſuch purpoſe. 

Preſidents and * of Forfeiture. | 


Caſe of Sand wia) Paſch- g. E. 1. Rot 55. upon an; Infouma- 


tion, the Judgment was, — — ſuit per Dominum Regem 
& Conſilium Domini Regis in Parliamento, quod Majoritas & 
Libertas de Sandwich capiatur in Manus Regis. 


Vin de Cambridge Inſt. 1 48, . K. 2: Plea to the Juril⸗ 


diction rejected, 0M — their Liberties ſhall be ſeized. 


Ryly ma Paghamenti 277;: Judgment that — Liberttes of 


Weg th ſhall: be ſeized: quonſq;/ and reſtated again. 


Mich, 18 E. g. —— 10% m. R. Judgment againſt Toſwich 
that the Cuſtody thereof ſhall-be feized. 
2 Rolls: Prerog. 204. afvers; Seizures: 1 Crook 252. it is 


there tited, that the Liberties of the Town of Norwich were 


ſeized ey H. 6<:f92-not ſuppreſſing g riotans/Afſembly there. 
F. Avowry 129. Iter of:$;ancafter, Quo; \Varranto againſt 


Nenthompton, Judgment of. Detzure quoulg; &e. foꝛ mif-plead- 
ing, 3 H. 7. fol. 11. 23 


Mich. 15 Car, 1. B. R. Quo Warrant -againt the Town of 
Berkjainſied, but no Judgment entred. 

Anal Proceedings i in Eyre, to Seize; Fine, * Reſtore. ) 
Raſt. Entries 540. Seizure bf a Leet foznot having: aTumbell, 
Anz all the ſeveral Caſes; and the very aas cited that prove 
Seizures of a Toworation; pꝛoue alſo that they map ; day it 
POL That the gas of the Common Council are the of the 

Opontion. 

\- Eopozxations habe by their. Charters Preſcription 0? Cum, 
3 — 1 e ehe Aae Comgre 
tion, they make By laws, and of the Lands and Con 
cerns of the Coꝛpozation; te the Coppozation aas, 32 
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againſt the City of London. 


Mr. Pollexfen, *. — another 5 for | 
| the City, Ar gument. 


TN this Caſe, when J conſider the greatneſ and conſequence 
of it, Chat it alles the King, the Parliament, the Laws; 

the. very Government under which we have lived, this great Ci- 
ty of London, and all other Coꝛpoꝛations any People of England, 
aid their Poſterities, fo2 eber. J cannot but be troubled that 
I ſhould be the Man to whole Lot it ſhould fall tu argue it; but 
that which comfozts me is, that your Lowſhip and the Court, 
upon whom the Judgment of this great Caſe _ will help 
out my Defens any accoping to what is or noon 
Places you bear, take care and p2ovide,” that en 
the ancient Government and Laws of io Ke 
Damage oz Alteration. 


The King's Counſel have on their fide only fottre general 


woꝛds out of old Recoꝛds of FoXeitures and Seiſures of Liber- 
tles, 4 — — ol — and . 3 — n 
not on their ſive pꝛoduced any one Peece udgment, 92 
nion, to-matiitain the. point in queſtion, viz, That a rporatian, 
Politick, ever was determined; or diſſolved, or taken 

away for a Forfeiture.” Mo, not in the maddeſt of Times. in the 
Tires of Edward the 2d. and Richard the 2d: whett the Tu- 
mults and Difozders were ſu great, that 2 <byodeoy ev und 
2 away Liberties and Franchiſes; but | | 

Nobles, Judges, Lawyers, aud all that ſtood in theit ways : In 
thoſe times, though they have hunted and — with all velt- 
gence, not one inſtance of a Cozpozation taken m diſlol⸗ 
ved hy a Foxfeiture is cited. So that from hence J 7. — 
ſafely tonclude, that J argue in this caſe foz the old and 


Laws, as they have been ever pꝛactiſen all Ages, and 
againſt that which never hath. been pzactiz1 82 known, whith is 
a great Encouragement to me. 


The Pleavings being very long, J chall only repent n | 


a uſe, when J come in oper to ſpeak of them. 


I. Thefirft thing pꝛoper to be ſpoken to 5 rhe mti f 
ſelf, and therein J make this Queſtfont 


Whether as to that part thereof that chargeth the Corpor 
with uſurping upon themſelves the bck 555 of a Corporation, 
whether thar be le ha brought — the Bod 1 
as this is, or to have been broùgh ie pan 

lar Perſons? r n 


1 —_— 
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J do agree, that as to the other things mentioned in the In⸗ 
fomation, the having Sheriffs, Juſtices, &c. The Inkozmation 
is pꝛoperly bꝛought againſt the Cozpozation: And J do alfo agree, 
that it may be good as to thoſe things, though bad and inſuffici- 
ent as to the charging the Coꝛpoꝛation with Ulurpation of their 
Being, without lawfull Warrant oꝛ Authoꝛity. And that J may 
come ſingly to this Queſtion, J do put out all the other Fran⸗ 
chiſes in the Jnfo2mation, and take only what concerns this point, 
and then the In tion, as to this point, chargeth, 


That the Mayor, Commonalty, ind Citizens of London, by 
the ſpace of a Month laſt paſt before the Information, did 
uſe, and claim to have and uſe, without any Warrant or 
Regal Conceſſion within the City of London, the Liberty 
and Franchiſe following, viz. to be a Body Politick Re, 
Fafto, & Nomine, by name of Mayor, and Commonal- 
ty, and Citizens, and by that Name to plead and be im- 

leaded; which Liberty, Privilege, and Franchiſe, the 
| — Mayor, Commonalty, and Citizens, upon the King 
by the time aforeſaid have and yer do uſurp. 


* is the Subſtance of the Inkozmation as to this point; 
and, 8 

Whether this Information thus brought, as to this matter, be 
ſuſſixient in the Law, upon which a Judgment can be given, 
or ought to have been brought againſt particular Perſons , 

is the Queſtion. ' -- | | 
J conceive it ought to have heen bꝛought againſt particular 
Perſons, and is inſufficient as it is, and that no Judgment can 
be given upon it, ſuppoſing the Defendants had demurred, oz 
pleaded nothing to it. | 
* _ out the Jnſufficiencies , J deſire to conſider what it 
1. The very bzinging the Wait, and exhibiting the Inkozma⸗ 

tion againſt the Cozpozation , impozts and admits the Mayoꝛ, 
Commonalty, and Citizens, to be a Body Politick, capable to 

be ſued and tmpleaded, reſpondere, & reſponderi, otherwiſe there 
is no Defendant, no Perſon in Court, againſt whom the Suit 

is brought; It is not enough that the Perſon ſued be a Perſon 

by ſuppoſition, oꝛ a pzetended Perſon, but none in reality. If a 
Crit o2 Jnfozmation be brought againſt a Baron and Feme, this 
muſk admit that they are Baron and Feme really and truly; and 

if there be any thing after in the TUrit oꝛ Inkozmation, that ſhews 
that they are not truly and really Baron and Feme, but that 
they do wꝛongkully and unduly take upon them to be Baron and 
Feme, when in truth they are not, this would be contrariant and 
repugnant, and abate the TUrit oꝛ Jnfozmation. The like is ſup⸗ 
poſed by the baitiging the Writ o2 Inkoꝛmation againſt the Body 
Politick; it ſuppoſeth and affirmeth them really and truly - y 

0 Us uc » 


Dy * 


againſt the City of London. 


ſuch, and the ſubſequent Affirmation that they uſurped, ſo to be, 
and are not ſo really, is contrariant and repugnant. 

2. When in the Inkozmation it is alleadged, that the ayoz; 
Commanalty, and Citizens, the Liberty, Paivilege, and Fran- 
chile of being a Body Politick Re, Facto, & Nomine, and to be 
ſued and impleaded, upon the King have and yet do uſurp. 

To uſurp oꝛ doe any Act of Neceſſity, impoꝛts and admits a 
pꝛecedent exiſtence of the Perſon that doth uſurp, oꝛ do the Aa, tg 
the Ac done. Particular Perfong may uſurp, and take upon 
themſelves that which they have no right unto: The Perſons 
that doe the Ac did befoze exiſt, and had a Being. And when a 
Coꝛpoꝛation is ſaid to uſurp, it of neceſſity muſt be ſuppoſed ta 
have a pꝛecedent Being. The ſenſe of Uſurpation in a Quo War- 
ranto, is the Subject s taking upon him Franchiſes without TUar- 
rant. 

My Loꝛd Coke ſaith, That Uſurpation in the 
Common Law hath two ſignifications: 

1. The one when a Stranger preſents to a Benefice, and his 
Clerk inſtituted and inducted, he gains the Advowſon by Uſur- 
pation, 

2. The other when any Subject without lawfull Warrant doth 
uſe any Royal Franchiſes, he is ſaid then to uſurp upon the 
King. | we 

So that an Uſurpation ſuppoſeth of neceſſity a Subject 02 a 
Perſon pꝛecedently in eſſo, that uſeth the Franchiſe, o2 that doth 
ulurp. hat which is not in eſſe, that hath no exiſtence, cannot 
uſe any Franchiſe, cannot uſurp. The very alltadging that they 
ulurp, doth admit of neceſſity an Exiſtence precedent in the Caz- 
pozation, ſuch as can uſurp, o2 Act, and therefoze this Inkoꝛma⸗ 
tion is inconſiſtent with it (elf. 


Inſt. 1. 277.b 


ny 


3. But another reaſon to p2ove that it ought to be againſt par⸗ 


ticular Perſons, and cannot be against the Body Politick , is 


d2aiwn from the Judgment that muſt be given upon this Inkoꝛma⸗ 


_ , . Judgment fo2 the King. The Judgment muſt have two 
things in it. | 
10 To damn the Coꝛpoꝛation, Quod penitus extinguatur & 
excludatur from being a Coꝛpoꝛation foꝛ the future; foꝛ being 
wongfully uſurped, it cannot be continued: A Judgment to 
continue C Urong andUſurpatton can never be a right Judgment. 
2. A Fine to the King koꝛz the uſtirping it fo2 the time paſt. 
This Judgment may and ought to be given, where the Jnfoz- 
mation is againſt particular Perſons , fo2 uſurping upon thent- 
ſelves to be a Coppozatton, and they ſhall be fined and impꝛiſonedʒ 
but this cannot be where the Inkozmation is agatnſt the B 
Politick 3 foꝛ by the Judgment the Body Politick is extinguiſhe 
and diflolved, and no Fine can be impoled upon that which is 
not: So that hereby the King muſt laſe his Fine, which the 
particular Perſons ulurping ought to pay, and the Law is agree- 
able always to it (elf, and the „ anſwerable to the _ = 
2 
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ſuppoſe no man will affirm, that where a Suit oz Judgment is 
againft a Copozation, that the Fine oꝛ Execution ſhall be againft 
all, o2 any particular Member. | 

Fo2 the Pꝛetedents and Authoꝛities in this point, 

1. J do agree, that there be Pꝛecedents in the Crown Dice 
of Quo Warranto's bzought againſt Coppozations in ſuch man⸗ 
ner as this is bzought, fo2 ulurping to be a Cozponation, and 
to claim divers other Liberties. ; 

Quo Warranto againſt the Bailiffs and Bur- 

P. 2 El. r. 1. Qgefles of Stratford, fo2 claiming to be a Cozpoza- 
tion, and to have divers Liberties and Franchiſes, 

thereupon a Plea put in, and a confeſſion of their Claim by the 


King's Attozney. 
The like againſt the Cozpozation of Reading, 
M. 3 & 4 El. r. 4. the like Plea and confeſſion, the very next Term 
| after the Inkoꝛmation filed. 
1 : Againſt the Coꝛpoꝛation of Horſham, a Plea and 
er. 37.  confeffon by the Attomey. | 
bt bo Ye 26 The like againſt the Coꝛpoꝛation of Dover, but 
eco r 2s nothing done upon it beſides Plea put in. 
The like againſt Bath, a Claim put in, and 


* confeſſed. 


H. 20 Jac. r. 58. The like againſt Brackley, and a Noli proſequi. 
Nel The like againſt Baſton, a Claim put in, and 
confeſſed. 
+ 0 The like againſt New Sarum, Jmparlance, and 
21-747... nothing moꝛe upon it. | 
The like againſt Bridgport, Claim and Con- 


T. 6 Czr. 1. r. 43. effion, 
MC nr zs, The like againſt Biddeford, a Claim and Noli 
proſequi. | 


The like againſt Witcomb ; they plead them- 

M. 8 C. 1. r. 42. feldes a Coppozation by another Name, and tra- 

verſe the Name in the Inkoꝛmation; nothing moze 
| on the Roll. 

And it is-pzobable_there may be moꝛe like theſe, but if of any 


Alithozity, they are fo2 me, and not againſt me. 


1. Foꝛ that they all being fo2 clatming other Liberties, as well 
as to be a Cozpozation, and being good and ſufficient as to the 
other Liberties. and Paivileges that the Copozation claims; 
though inſufficient fo2 this of claiming to be a Cozpozation, they 
mult be pꝛoceeded upon, if the Attoꝛney pleaſeth. 

But is any to be found where only the claiming to be a Body 
Politick, and nothing elſe; oz if other things queſtioned, yet on- 
ly pꝛoceeded in as to this particular of claiming to be a Body Po⸗ 
litick, as in this Caſe > That will be like. 

2. In all theſe nothing is done; a Claim 02 Plea put in, and 


that confeſſed,” 02 Non prof. oꝛ not pꝛoceeded upon to Judgment. 
Perhaps not pꝛoceeded in becauſe inſufficient, and lo are Autho- 


rities 


againſt the City of London. 
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| rities foꝛ me: Fo2 there being ſo many of theſe, which are el 


ther Non proſſ. o2 not pꝛoceeded in, perhaps the Reaſon might 
be, becaule inſufficient in the Law, as ts the Cozpozation, and 
fo are Authoꝛities fo2 me in this Caſe. But one there is found, 
Quo Warranto verſ. Bailiffs and Burgeſles of 

New Malton in Yorkſhire; Quo Warranto they T. 6 Jac. r. 3. 
claim divers Liberties, as Courts; Markets, and | 

others, and amongſt the reſt, to be a Body Politick. They put 


in a Plea, and make their Claim by Pꝛeſcription; Jflue's joined, 


and tried by Niſi prius at York and found againſt the Cozpoza- 
tion, and a Judgment entred, 
Quod Libertat & Francheſii predick i in manus Domini Regis 
capiantur & ſeiſiantur, & quod Ballivi & Burgenſes capiant 
ad ſatisfaciend Dom Reg pro Fine ſuo pro Uſurpacion Li- 
bertat & Francheſii predict 


Chere is no mention of this Caſe in any Book 02 Report as 


far as I can learn; ſo that this. paſſed ſub ſilentio. 

Next, How can this Judgment be good? 

1. pom can that be a right and lawfull Judgment, which ſhall 

be given fo2 the continuing a thing that is by the very Judgment 

adjudged to be unlawfully uſurped, and a Fine fo2 it, it is di⸗ 

rectly oppoſitum in Objecto. 

2. How can the Coxpozation be ſeized into the King' 8 hands 2 ? 

ROT & excludatur is pꝛoper; the Coꝛpoꝛation cannot be 
e King. 

3. How could the Bailiffs and Burgefles be fined, when they 
were vaniſhed and gone there is no Coppozatfon in being; that 
which is laid upon a Cozpozation cannot be levied upon the parth- 
cular Members. 

J have made enquiry after this Bough of New Malton: it 18 

a ſmall Bozough, within the Banour of the Anceſtours of my 
Low Eure; ft did anciently ſend Burgeſſes to Parliament, but 
from the time of Ring Ed. 1. to the beginning of the Long Par⸗ 


- liament 1640. it ſent none then; upon Petition a Writ: oꝛde⸗ 


red, and they then and ever ſince have choſen Burgeſſes; my 
Low Eure being Loꝛd of the Manour, and offended with them; 
did proſecute this Quo Warranto, and they having neither Lands, 
Revenues, oꝛ Eſtates to defend „be eaſily prevailed, 
they never in truth being incoꝛpoꝛate, no2 having: any Charter; 
But that which J give fo2 anſwer to theſe Pꝛecedents is. 

1. They are all, where not only the being of the — 
but alſo divers other Liberties were in queſtion; ſo that the In⸗ 
fowmations were good in part, and not woꝛth the while to queſtton 
whether good, as to that part of their being a Cozpozation. The 
Fine upon them fo2 uſurping the other Liberties, would have 
been moze than they could bear 02 pay. 

2. That this is but one Judgment, and in a caſe of a mall 
Boꝛough, and that Judgment, as entred, not agreeable, but in⸗ 
conſiſtent with the Rules of Law o2 Reaſon, The Body Daly 
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tick could not be feifed into the King a Hands, but whenever a 
Judgment is given fo2 the King, fo2 a Liberty which is uſurped, 
02 extinc in the Crown. The Judgment muſt be quod extingua- 
tur, and that the Perſon that claimed them deinceps Libertat & 
Francheſiis predict nutlatenus intromittat', fed ab uſu earund a 
modo omnino ceſſat quodque, the Perſon that uſed them pro u- 
ſurpacion' Libertat' & Franch. predict ſuper Dominum Regem ca- 
piat ad reſpondendum dict Dom Reg de Fine ſuo pro Uſurpa- 
tione Libertat. & Franch. predict. That this is the Fozm, C. En. 
559. 2 537. 527. b 

3. That this Judgment of New Malton paſſed ſub ſilentio, 
fo2 there is no mention of it in any Book, no? doth it appear 
that ever the Queſtion was moved o2 debated. And fo Prece- 
dents in matters of Practice and Proceſs, they are of Authozttyz 
but in point of Law, unleſs they have been upon Debate, are of 
little auithozity to prove what the Law is. Rep. 4. 94. Slade's 
Caſe, L. 5. E. 4. 110. | 

But on the contrary; all the Precedents that are in any prin- 
ten Books of Jnfozmations, where brought to queſtion, whether 
Body Politick, oꝛ not, are againſt particular Perſons by name: 
© En. $27. Againft Chriſtopher Helden, and others. 
Pal. g. fo. Quo Warranto agatnſt Cuſack, and others, 
F Quo Warranto againſt the Virginia Company 

9: 5-45 was bzought againſt Nic Farder, and others, Quo 

Warranto they claimed to be a Cozpozation ? = | 

Some of them pleaded inſufficiently, upon which there was a 
Demurr, and a Queſtſon, How the Judgment ſhould be entred ? 
fo2 that the Mater and chief of the Company were left out of the 
Quo Werranto, | 

By which it appears, that ft ought to be bzought againtt the 

Matter, and particular Members, by Name. 
J 2 the expꝛels Authoztities in this Caſe, to pꝛove it cat- 
not be again the Cozpozation,  . | 
Rol. Rep. 2. i is exp:eſs, Chat if a Quo Warranto be bzought 
to difſolve'a nation, the (Writ ought to be bzought againſt 
the particular Perſons, fo2 the (Urit ſuppaleth that it is no Coz- 


be che dillerente there taken; when the Attomey General ſuppo- 
ſeth the Doferwant to be a Coppozation, otherwiſe when he que- 
ſtions them an Jahahitants of a Citi. then they ought to enable 
themſelves, they muſt then wem themſelves a Co2pozation, alſo 


bel 168, © My Low Hales, in his Common-]Place Book in 
n Lincolns- Inn Libzary, faith thus: 

Nota, Sc. Quo Warranto ſoit port pur uſurper de un Corpora- 
tion ſerra port verſ. particular Perſons, quia in diſaflirmance del 
Oorporation, & Judgment ſerra done que ſerra ouſte; mes ſi le 
quo Warrant ſoil port pur Liberties claim per Corporation, ſerra 
port verſ. le Corporation. Th 
b. | This 


againſt the City of London. 
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This is politive. 

This, if it were only my Lozd Haless Judgment, were- of nd 
little Authozity, but J think it is a Repozt taken upon the. Caſe 
of the Quo Warranto againſt Cuſack, and others. | 

But Mr. Attozney finding, as J believe, that all the Pꝛece⸗ 
dents to be againſt him. Foz in them all there are either non 
Proſſ. oz no Pꝛoctedings to Judgment, the Cauſes whereof, oꝛ 
at leaſt ſome of them, p2obably might be the Inlufficiencies of 
theſe Jnfo2mations. 1 
And finding alſo the Authozities in Print which have been 

cited to be all againſt him, and none fo2 him, endeavoured ta 
maintain the Jnfozmation as bꝛought not againft the Cozpoza- 
tion, but againſt the Citizens 02 Jnhabitants of the City in their 
Natural Capacities, and to that purpoſe cited the Caſe , C. En. 
537. of a Quo Warranto agatnſt the . Jnhabitants of a Uillage, 
Quo Warranto they claimed to be a Body Politick. —=- 

And argued, That a Quo Warranto lyes againſt the Cives of 
luch a City, 02 Burgenſes 02 Tenants. | : 

This ſms to be rather a ſudden conceit, and altogether undi⸗ 
geſted, and not well conſidered, IN 1 

But in anſwer thereunto , and to pꝛove that this TUzit is 
bꝛought againſt the Defendants as a Coꝛpoꝛation; and cannot 
legally be taken in any other Caſe. 

Il a Mayoꝛ and Commonalty plead that they are ; 
ſeized in Fie, they ned not ſay in Right of their L. z. 153. 
Coꝛpoꝛation, the Name ſhews them to be a Cozpo- | 
ration, it nid not be alledged. T0 | 

An Action there bought by the Guardians and mob 472. 
Fellowſhip of Weavers; the Bak ſaith > That they 3 
nerd not ſet themſelves out to be incozpozate, the Name ſhetus 
it ſo of Cities, ſaith the Book. | 

So then, when the Tt is b2zought againſt a Mayoꝛ and 
Commonalty, oꝛ Mapoꝛ, Commonalty and Citizens, the Law 
takes notice of them to be a Coꝛpoꝛation, and the Mut againſt 
them as ſuch; the Name ſhews it. 

But againſt Inhabitants of a QUillage , a Mut bzought by 
that Name that cannot be taken to be other than Jnhabitants, 
the Name ſo ſhews it; and in ſuch Caſe, ſome of the Inhabi⸗ 


tants, by Name (viz.) A. and B. appear in Perſon, in their 
own, and Names of the reſt of the Inhabitants, and plead, and 


are Defendants, Co. En. 537. So did they, as appears in that 
Precedent, No appearance ever was of Jnhabitants in other 
manner, | | 

But in this Caſe here are no Perſons that do appear by Name, 
but the Cozpozation appear, and make an Attozney under 


their Common Seal. The Cozpoꝛation, and no particular. 


Perſons, are the Defendants befoze you, o2 elſe you have no 
Defendants befoze you; fo there is none appearing in Perſon, 
here is no Defendant , no2 none againſt whom pou — — 

udgment; 
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2 d. a 


Judgment; but all the whole Pꝛoctedings vain and againſt 


no 
1 it we ſhould admit, as Mr. Attomey argues, That 
this Inkoꝛmation is not bzought againſt the Coꝛpoꝛation; then 
there can be no Judgment fo; want of Defendants appearing 
in their 1 2 vou — — oy - 7g 
ration, og ng apo can e ere there is a 
z therefore this Notion impoſſible, as J conceive. 
Do that if there were nothing elſe in the Cale, if the In⸗ 
gene be ill bꝛought, they can have no Judgment againſt us. 
. But avmit that the Jnfozmation as to this Point be ſut⸗ 
Ke den J pꝛocted to conũder the other parts of this Caſe, 
ea. 
Enn kontains the Defendants Title (viz.) That the is a 
time out of mind, and many Confirmations by Acts 


arliament and Charters , Jt is not denied but that the 


Title mae by he Þ Plea is gd. 
Replication , that contains, 


(i.) by 205 dae u upon — Preſcription (viz.) That the Citizens 
of London have not been time out of mind a Corporation by 
Name of Mayor, Commonalty, and Citizens, Oc. 

(2.) A Pleading over, That the Mayor and Commonalty and 
Citizens taking upon them (aſſuneutes ſuper ſe) to be a Body- 
Politick, and to have Power to make By-Laws. | 

r. Cotore inde, but — — vate Gain, & contra fiduciam 
per Dominum R jus Regni in them repoſed, took 
upon them to raiſe 1 — the King's Subjeas by colour 
0 we an —— by them de facto made, and in Pzolecution of 

The Payoꝛ, Commonalty and Citizens in their 
Common Council afſembled, Publiſhed a Law foz 
FE upon City (na) S Subjeas that came to the 

ity. (viz. 
— every Hozlſe Load of Pꝛoviſions 
2 ing into — Dt 7 — within the City to ” Am 
Day, koꝛ every Doxzſer of P2oviſion x d. a Day, fl 
4 not moꝛe than thzix Hozles 4 d. a "Day, 

. d 

Chat it any retuſed toPay, he ſhould be amoved from his place 

in the Barket. 


That by Colour of this By-Law, the Bayo2, and Commo- 
nalty and Citizens have Extozted great Sums of Money fo2 
. _ pztvate Gain, amounting to Five thouſand Pounds 
per An 
2. Und fürther, That whereas there was a Seſſion of Par⸗ 
= prog S — - continued = dag 
an. 82. f x Pꝛoꝛogued to the 2oth of 
that inſtans January. 


The 


againſt the City of London. 


ib 


The Papoꝛ, Commonalty and Citizens, Jan. 13. in their 
Common Council afſembled , malitioſe, adviſate , & ſeditioſe, 
abſque legali Authoritate, in ſe aſſumpſerunt ad cenſendum & ju- 
dicandum dict Dom' Regem nunc, & Prorogationem Parliamenti, 
by the King pꝛoꝛogued; and in the ſame Common Council, Vo- 
ta & Suffragia ſua dederunt & ordinaverunt. 

That a Petition ſub nomine the Bapoz, Aldetmen, and Com: 
mons of the City of London, in Common Council aſſembled, to 
the King ſhould be erhtbitedz In which Petition it was contat- 
ned, | | | 

That by that Prorogation the Proſecution of the publick Ju- 
ſtice of this Kingdom, and the making neceſſary Proviſion 
for the Preſervation of the King, and his Proteſtant Subjects, 


had received ruption. 

And that the Mayoꝛ Commonalty, and Citizens, in the ſame 
Common Council, did un{awfully, malitioſe, adviſate, & ſediti- 
oſe, with intent that the Petition might be publiſhed and 
diſperſed among the King's Subjects, to induce in them an Opt- 
nion, that the King had by that Pꝛoꝛogation obſtructed the pub⸗ 
lick Juſtice, and to fncite Hatred againſt the King s Perſon and 


Government, and to diſturb the Peace, did ower that Petition, 
containing the ſaid ſcandalous matter, to be pzinted, and there- 


upon to thoſe ill Ends and Purpoſes they cauſed it to be pꝛinted 


and publiſhed 3 © 
By which the Mayoꝛ, Commonalty, and Citizens, the afoze- 
ſaid Liberty and Franchiſe of being a Body Politick forisfe- 
cerunt, and after, by the time in the Inkoꝛmation, have and 


yet do uſurp it. 


Beloꝛe J come to the matter, J would ſpeak to the Pleading 
herein, and in the ſubſequent Surrejoinder: And fo2 the Plea⸗ 


ding in it, J think it is as ſingular and unpꝛelidented as the Bat- 


ter of it is. 
This Replication, ſuppoſing the matter had been the Ag of 


the Body Politick, and good and ſufficient, yet, as plaaded, is 
inſufficient, and not warrantable by any Law 02 Peactice ever 
known. It contains, 

1. An Iſſue, viz. no Coppozation time out of mind. 

2. Two Cauſes of Foxfeiture of the Cozpozation, admitting 
they once were a Cozpozation. 

So that though the point in queſtion be but ons, viz. whether 
we are lawfully a Cozpozation oꝛ no Coyponation, though the 
Plea is ſingle, that we are a Coꝛpoꝛation by Preſcription time 
out of mind, yet here is to try this point, 

x. An Jflue. | | 

2. A double Plea, alleadging two Cauſes to avoid it foꝛ a Foz- 
feiture. * 

This J conceive cannot legally be done, though in the King's 
Cale. J do agree, the King hath * Pꝛeꝛogatives in — 


9 


oe a. La Wr 1 n 
3 a ng 4 6 * a * * F< * Lg 
9 * ; Jes he: 3 
bene” II Eh, 8 Lag : 
4 2 „ "6 * 
7 - II IE 2 
\ Ate 2 4 
4 __ * — 4 "> 
ET >... 


74 


The Caſe of the Quo Warranto 


— 


— — 


dings, and as far as ever they have been allowed oz enjoyed, let 
them be lo fill; but that the King. can to the ſame matter both 
take Jſſue, and alſp plead over at the ſame, that J deny. | 
It is molt reaſonable, that the Law ſhould be carefull to pze- 
ſerve the King's Rights; but on the other ſide, I think it is not 


_ reaſonable, that the Law ſhould admit 02 allow as legal any way 


of Pꝛoceeding that ſhould deſtroy oꝛ render the Subjects right in- 
defenſible ,- be his vight as good as it may be. It ſo be that 
Pr. Attomey may both take Iſſue upon the Fact, and alſo plead 
over, J would, by your leave, ask how many Iſſues, and how 
many Pleas over the King's Attomey may have? 

Suppoſe the King bzing a Quare Impedit, o2 Writ of Right, 
a any other action, the Defendant makes his Title, which is 
uſually done, by many Gzants and Conveyances from one to 
another, to baing it to himſelf. | 

Map the King's Attomey now take as many Iſſues as fads if- 
ſuable, plead as many Pleas as he pleaſeth , and all this ſimul 
& ſemel? 'Tis true, that in this caſe Mr. Attomey hath aſſign- 


ed only two Bꝛeaches, oꝛ Cauſes of Foꝛteiture; but he might, it 


be had pleaſed, by the ſame Reaſon, have aſſigned 200. Ik this 
may be, Are we not all at Yr. Attozneys Percy? Ik this may 
not be, then how many Pleas? Js it in Law defined ? 

In fayorem Vitæ a man may plead a ſpecial Plea, and plead 
alſo not guilty, but not ſeveral ſpecfal Pleas; but that there is 
any ſuch Pꝛerogative fo2 Pr. Attoꝛney, in Suits betwirt the 
Bing and his Subjects, J can find no Inſtance 02 Authozity 


ko2 it. | 


Fo? though it be true, as J have ſaid, that the King bath great 
Peerogatives in pleading, yet it is as true that this is not 
boundleſs; but that if in the King's Urits there be miſtakes, 
02 his Writ oꝛ his Action milconceived, he ſhall be bound by it in 
like manner as Subjects are 92 ſhall. 


Partridge againſt Strange, and in the ſame 


Com. 84.4 236.2 "Book in my Low Berkley's Caſe, it is expꝛeuy 
. ſaid, That though the King hath many Preroga- 
tives , concerning his Perſon, Debts, and Duties, yet the Com- 
mon Law hath ſo admeaſured his. Prerogative, that it ſhall not 
take away or prejudice the Inheritance of any. 4 
The King hath a Pꝛerogatiwe that he may wave his Demur⸗ 
rer and take Jiſue, 02 wave his Jſſue and demurre upon the Plea 
But, faith the ſame Bok, he muſt doe it the ſame 


Com. fol. 36. Term, not in any other Term, for then he may 


. doe it in iufinitum, without end, and the Party 
hereby may loſe his Inheritance; and for that the Common Law 
will not ſuffer the King to have ſuch a Prerogative. 
' Theſe are the woꝛds of the Bonk. | = 

And in the point that this Pꝛerogative muſt be made ule of the 
ſame Term, and that the King's Attomey cannot vary in ano- 
1 and wave his Jſlue, is 13 E. 4. 8. Bro. Prer. 69. 
28 H. 8. 2. Do 


URN 


4 
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S0 in making Title to a Quare Impedit, he at the end of the 
Term waved his firſt Title, and made another. 
But it ts true aiſo, that as to the point dk e.g. 


 Waving Demurrers, and taking Jſſue in ano Cr. 1. 347. 


ther Term, there is authozity that he may ſo doe; | 
but whether it may be done oꝛ not in another Term is not mate⸗ 


tial to our caſe: But the uſe J make of thele Cales is to pꝛobe 


that the King's Attomey ſhould not have both together fimul & 
ſ-mel, as in this caſe he hath done; he muſt wave one befo2e he 
can have another Plea. 

Fo2 thoſe Debates about his Varying his Plea by waving his 
Ilſue and demurring, oꝛ waving his Oemurrer and taking Je, 
ſignifie nothing, if he may in one Plea, and at the ſame time, 
take Jſſue , and demurre , oz plead over to the ſame matter oꝛ 
point, as fs done in this caſe; therefoze thoſe Boks ſtrongly 
prove, that the Pꝛerogative that the King hath is by waving oz 
relinquiſhing one, and chuſing the other; and therefoze not to 
have o2 uſe ail together and at once, as ts done in this caſe. 

The King ſhall be bound by one Iſſue, he ſhall H; 
not have divers. - = 


So that as this Replication is at the ſame time ſimul & ſe- 


mel to the ſame matter, to take Jſſue that we were not a Cozpo- 
ration time out of mind, and to plead two matters of Fac foꝛ 
Foxfeiture, is the firſt attempt that ever was of this kind, and in 


its conſequence confounding the right of the Subject, and leaves 
him perhaps only but a colour of Law, but moſt difficult, if not 
tmpoſſible by it to be defended, let his Right be what it will, ik 
Jfſues and Pleas without number may be by the King s Attoꝛney 


joined and pleaded, and the Subfea muſt anſwer, the very charge 
beſides will undoe the Subject, and wꝛeſt him out of his Eſtate by 
the Law that ſhould pꝛeſerve him. This point, if J miſtake not, 
will deſerve conſideration, if it be new, and the firſt p2oject (fo2 ſo 


J beg leave to call it) of its kind, fo2 J know no Bok o2 Inſtance 
of the like , unwarrantable by old Laws and Rules of Pleading.' 


The old Laws and ways are good and ſafe, 


Eventos varios Res nova ſemper habet. 


Perhaps the conſequence and miſchiefs attending this way of 
joining due, and at the ſame time pleading over as many Pleas 
as Mr. Attozney pleaſeth, are as great as any other in this caſe; 
and not leſs to be minded-02 regarded. As of the one ſide great 

are the King's Pꝛerogatives, and moſt neceſſary to be pzeſerved, 


and maintained; ſo it cannot be dented but that the Law hath 
ſet Limits and bounds, which-muſt be kept and obſerved in plea⸗ 


ding, which is the Method and Mean of preſerving and deter-- 
mining Rights, without which no man can be pꝛeſerbed by the 


Law, 
L 2 "Sur 


Ji 
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But luppoling that ſeveral Cauſes oꝛ Foxfeitures map be al- 
ſigned, yet they muſt be all Facts done at the ſame time, o2 they 
confound one the other; fo? if the firſt Fact was a Fozfciture , 
er the Coppozation was determined, and at an end, and 
the ſubſequent could not be the Act of the true lawfull Coꝛpoꝛa⸗ 
tion, fox that was fozfetted, determined, and gone, by the pꝛece⸗ 
dent Foxfeiture : And if lo, that it was fozfefted and gone by 


the pꝛecedent Ac, viz. the making the Dzdinante Septemb. 17. 


26 C. 2. Then how could it act and fozfeit it ſelf ſir years after, 
in the Pear Thirty two? This ſeeins impoſſible, 5 85 

But to avoid this: 

Hr. Artomney in his Argument doth hold, That though the 
Act be a Foxfeiture, pet till there be a Judgment, oꝛ ſomething 
on Recow to determine the Coꝛpoꝛation, (and in this caſe 
the Judgment to be given ſhall doe that Mozk,) till ſich Judg⸗ 
ment the Coxpozation remains. Then taking it as Hr. At- 
toꝛney will have it, and as the truth is, ſuppoling a Fozkeiture, 
untill that Foꝛfeiture appear on Reco2d, 02 that there be ſome 
Dffice o2 Inquiſition that finds it, and that return d, and on Re- 
cow, were it of any Eſtate in Lands, Tenements , Peredita⸗ 
ments, oz Offices, it is not determined oz veſted in the Ring , 
but continues. This is quite contrary and contradicozp to all 
that you have done, and the very Foundation of this Quo War- 
ranto ; foz if you admit, as then you do, that the Foxfeiture ipſo 
facto, did not determine, but that it muſt be this Quo Warranto, 
98228 upon it, that muſt determine the Cozpozation, and 

t the Coppozation , notwithſtanding ſuch Act , was 82 ts in 
being 3 then they have not uſurped upon the Kings thep are the 
fame Coꝛpoꝛation they were; they have the ſame power to aa 
they had 5 they have the ſame Tarrant and Right they 1 
ſubject to a Judgment againſt them, that may be given hereaf- 
ter, fo2 a Fact already pal; fo ſince that an Uſurpation is a ſoz- 


tious and wongfull uſing a Liberty oz Franchiſe upon the King, 


without iatwfirit Authozity, Then ” 
Suppoling ſuch an Act of Foxfefture doth not ipſo Facto de- 
termine o2 diſſolve, but a Judgment, oꝛ ſome other Act of Recozd, 
muff firſt be had, befoze ſuch diſſolution ; then till ſuch Judgment, 
92 Act of Recozd, they are lawfully a Cozpozation in being, and 
their lawfull Warrant remains, and they did not, no2 cauld ſo 
long uſurp their Being, and then hereby is pour ownJnfozmation 
destroyed and abated: Fo? there you ſay that they did by the ſpace 
-a month, without any Warrant, uſe and uſurp the. Liber- 
\Copozation. But herebp you grant that it was 
ot | e F 


ſome Judgment, 92 other Act on Recop to determine it. 
- This J ref upon as impoſlible to be avoived. 
Is it poſſible that a Cozpozation oꝛ Body Politick can at the 

ſame time be lawfully and rightfully ſuch, and not * — 
2 of | rights 


LIK 
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rightfully ſuch? Can right and wꝛong be the ſame? Can the 
ſame thing rightkully be oꝛ habe its Being, and at the ſame time 
not righttully be o2 have its being? Can we pollibly be at the 
ſame time, viz. the time mentioned in the Inkozmation, a lawlull 
23 and pet an uſurped oꝛ unlawfiill Coꝛpoꝛation? Could 
we then have a lawfull and rightfull Authouty to be a Coꝛpoꝛation, 
_ at the ſame time have no lawfull oz rightfull authozity to 

e ſo: | 
Tͤhele leem to be contradictions, and ik ſo, are the moſt vifft- 
cult of all things to be believed o2 impoſed z therefoze to be plain 
in this matter, either tell us that we are yet till Judgment a 
Coꝛzpoꝛation oz Body Politick lawfully and rightkully, oz not. 
It you ſay we are, then as yet we are na unlawfull Copozation, 
noꝛ have uſurped to be one, as in your Infonnation and Replt- 
cation you have alleadged. Te have not then unlawfully taken 
upon us to be a Cozpozation , and therefoze cannot have Judg⸗ 
ment againſt us, oz be fined fo2 having oz being that which we 
lawfully have o2 be, as you now admit we are, conſequently you 
muſt go ſome other way, you have deſtroyed your own Inkoꝛma⸗ 
tion, and can have no Judgment r 

But perhaps this conceſſion of Hr. Attomey, that the old and 
lawfull Cozpozation and Body Politick is ii in being, and ſhall 
ſo continue, till by Judgment 02 Matter on Kecow determined, 
may only be ſome ſudden thoughts; foꝛ not only the Matter, but 
the whole Pꝛoceedings in this Suit being at leaſt unerperiencey; 


and perhaps much out of practice, it might eaſily happen, that in 


an hay Pꝛoteedings all things might not be thought on, 102 all 
the Objections oz Inconvenienties fozeleen, and perhaps the con- 
ſequence of the Poſition, that a Bilcarriage, 92 doing an unlaw- 
full Act, ſhould ipſo facto foꝛteit the a ane o Copoza⸗ 
tton, might make a man ſfart, and caſt about how to avoid it, 
and flying from one danger run into another, Theis are things 
omdinarily happening, and perhaps have in this caſe happened, and 
were the cauſe of this confeſſion, that the old and lawiull Cozpo- 
zation is pet in being, which is contrary ts the whole frame any 
ſcope of both the Inloꝛnation and Keplication, and p ne- 
ber thought on oz intended when the Infomation 62 Replication 
was made, being quite contrary and inconſiſtent with the frame 
and foundation of them bot 


If it be holden accopding ta this conceſſion, that the old and 
lawful Cowozation was net by the luppoled aas of Forfeiture 
biſolved and determined ipſd ſacto, but remained and continued 
[awfully a Cozpozation, and yet is fa; then we habe not uſurped, 


but are a lawful Cowonation during the time in the Inkoꝛmation, 
and not as therein uote by Clip 5 and without law⸗ 5 


ful Authozity ; and t the Inkonnation confambed and 


abated. 
Vut 


a> 
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But ſuppoſing, atcoꝛding to what the Jnfozmation-and Repli- 


cation ſuppoſe , 


That the Acts of Foxfeiture did ipſo facto diſſolve and deter⸗ 
mine the Cozpozation, fo2 they will (at laſt J doubt) come to 
that again ; fo2 this pꝛeſent thought that it ſhall be fozteit, but 
not diſſolved oz determined till Judgment, will be ſtibject to al⸗ 
moſt all the ſame inconveniencies 3 fo2 when Judgment given, 
the Foꝛleiture muſt relate to the time of Dffence, and to avoid 


all mean das as in other Caſes it voth. But to pals over. 
(3.) Suppoling the Inkoꝛmation god, the Replication gad, 


and the Matters alledged foꝛ Fozfeiture to be as in the 
Replication alleoged. 
The next thing J p2ay leave to ſpeak unto, is, | 
Whether the Matter alledged in the Rejoynder be not 
ſufficient to juſfifie oꝛ excuſe the two Fas alledged fo? cauſe 
of Foꝛteiture. | 
I conceive they are. | 
The Pleadings here muſt firſt be ſtated, 
(I.) As to the Ordinance or By-Laws for the Toll in the Mar- 


kets. As to that the Defendants in their Rejoinder have al- 


ledged. 

That the City of London is, and was always the capital and 
moſt populous City of the Kingdom. That there are and al- 
ways have been great publick Markets within the ſaid City. 
That the Mayo, Commonalty and Citizens , are and always 
have bien ſeiſed of thoſe Markets in their Demeſne as of Fre; 


und at their own pꝛoper Charges pꝛovided Darket-places, Stalls, 


_ Standings, and other Accommodations fo2 Perſons coming to 


thoſe Markets; and Overſeers and Dficers foꝛ better regulation 


and keeping god oꝛder, and cleanſing the ſame. That fo defray- 


ing thoſe Charges, they have, and always had and received divers 
reaſonable Tolls, Rates, oꝛ Sums of Boney of all Perſons to 
thoſe Markets coming, fo2 Stalls ſtanding, and other accommo- 
dations by them had fo2 expoſing to Sale their Uinuais and Pꝛo⸗ 
viſions in thoſe Markets. That the Friemen of the City of 
London are numerous, above fifty Thouſand. That there hath 


been time out ot mind a Common-Council , conſiſting oł the 


Mapoꝛ, Aldermen, and certain Friemen annually Eleced , not 
excieding the number of two Hundzed and fifty, called the Com- 
mons. That there is a Cuftom within the City, that the Com- 
mon-Council make By-Laws and Dwdinances fo2 the better Re- 
gulation and Government of the publick Markets, and foꝛ the 
appointing--conventent.places and times when and where within 
the City the Markets ſhail be kept; and fo2 the aſſefſing and 
reducing to certainty reaſonable Tolls, Rates, o2 Sums of 
Money to be paid by Perſons coming to the ſame Markets, foꝛ 
their Stalls, Stations, and other Accommodations by them had fox 
erpoling to Sale their Uiauals as often as, and when to them 
Gould be thought expedient, ſo as their Oꝛdinance be uſeful — 
| t 
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the King and his People, conſonant to reaſon , and not con- 
trary to the Laws of the Land. 
That this, Cuſtom is confirmed by Mag. Char. Stat. x. E. 3. 


Stat. 1 


That after the Burning and Rebuilding London, and the 
alterations thereby made, Controverſies did ariſe within the 
City concerning the Markets and the Tolls. That thereupon 
Dir William Hooker, then Mayoꝛ, and the Aldermen and Com⸗ 
mons in Common Council afſembled, did make an D2dinance, 
Entituled, An Act for the Settlement and well ordering the ſeve- 
ral Publick Markets within the City. By which reciting, That 
whereas fo2 accommodation of Market people, with Stalls and 
Meceſſaries fo2 their ſtandings, fo2 clenſing and paving the ſame, 
fo2 defraying incident Charges about the ſame, reaſonable Rates 
had always been paid. To the end the Rates tobe paid might be 
aſcertained, That the Market people might know what to pay, 
and the Officers what to take; to avoid extoztion, it was oꝛdered 
there ſhould be paid by the Barket-people foꝛ their Stalls,Stan- 
dings and Accommodations in the Markets, 5 

Foꝛ every Hoze-load of P2oviſion under publick ſhelter 2 d. 
a day; fo2 every Doſſer x d. a day; fo2 every Cart load dꝛawn 
with not above three Þozſes 3d. a day; with moze Hoſes 4 d. a 
Day, and upon refuſal to pay to be removed. Then they aver 
that theſe Rates are reaſonable. That they ate all the Rates 
that are paid by ſuch Barket-people to the uſe of the City. That 
theſe Rates they have received fince the making theſe Oꝛdinan⸗ 
ces. That there is no other Oꝛdinance fo2 raiſing Moneys fo2 
ſuch P2oviſions expoſed to Sale in their Markets in any man⸗ 
ner made. | 

To this Rejoinder Mr. Attozney hath ſur-rejoyned, and taken 
it by Pꝛoteſtation, Chat the City were not ſeiſed of the Markets, 
noꝛ at their own Coſts pꝛovided Stalls and other accommoda- 
tions; and that the Rates by the Dzdinance appointed were not 
reaſonable, Fo2 Plea ſets ſoꝛth, An Ac of Parliament made 
22, Car. 2. Enacing, That to the end apt and convenient Places 
within the City ſhould be put out for Buildings, and keeping the 
Markets; and that the Royal Exchange, Old-Baily, and common 
Gaols and Pziſons within the City ſhould be made moze com- 
modious fo2 the enabling the City to do theſe things, they ſhould 
have a Duty out of Coals impozted betwirt May 1670. and 
Mich. 1687. into the Poꝛt of London, 12 d. per Chaldzon 3 which 
Duty they have accowingly recelved, amounting to a great 
Summ, and notwithſtanding that Duty, without Title oꝛ Right, 
the Defendants made the By:Law fo2 their pzivate Gain, abſq; 


hoc, that the Mayoꝛ, and Commonalty, and Citizens have time 


out of mind had, oꝛ accuſtomed to have, 
Tolneta ratas ſive denariorum ſummas per -ipſos Majorem 
Communitatem ac Cives Civitatis predict ſuperius ſuppoſit fore 


per przfat*. legem ſive ordinationem predict aſſeſſ. & in certitu- 


dinem 
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dinem reduQ prout per placitum ſuperius rejungend' ſuppo- 
nitur. | 
The Dekendants they rebutt and lay, That they have al- 
ways had reaſonable Tolls, Rates oz Summs of Poney ok all 
Perſons coming to their Markets to ſell their Pꝛovlſions fo2 
their Stalls and accommodations: Et de hoc ponit fe ſuper pa- 
triam : Le Attorney Demurs. | 

Upon his Pleadings the Queſtions are; Whether the matters 
alledged by the Defendants, in Juſtification ot the Dzdinance, 
02 By-Law,: be a good Juſtification in Law o2 not. It it be, 
Mr. Attozney in his Sur ⸗rejoinder hath given no anſwer to it at 
zall, he hath neither confeſſed it, no2 dented it. The Rejoynder 
ſaith, That the Defendants are and always have been ſeiſed of 
the Markets in Fer. | 

That they at their Charge pzovided Warket-places ,. Stalls, 


Standings, and Officers fo2 the accommodations of the Bar- 


kets, and cleanſing _ That fo2 defraying- thole Charges 
they have always had divers reaſonable Tolls and Rates fo2 
Standings and other accommodations. That the Commons 


Council have, as often as expedient, always made Dwinances 


fo2 regulating thoſe Markets, and foz aſſeſſing and reducing to 
certainty reaſonable Tolls, Rates and Summs of Money to be 
paid by the Market people fo2 their accommodations. 

That accoꝛding to this Cuſtom , they made the Oꝛdinance 
and by-Law, FRE 

Mr. Attomey in his Sur-rejoinder hath not denied any part of 
this.z but offers a traverſe to that which is no where alledged 
02 ſuppoſed, It is never pꝛetended that the City have had time 
out of mind the very Tolls and Summs of Money fo2: Toll 
aſſeſſed by the Oꝛdinance. There is not a wow in the Rejoinver 
to that purpoſe, but to the contrary 3 (viz.) That they in their 
Rejoynder claim a Power by Dzdinance ok Common-Council 
to aſſeſſe and ſet the Bates of theſe Tolls and Payments as 
often as and when to them ſhall ſeem erpedient. It is admit⸗ 
ted in the Rejoinder, that theſe Summs were not time out of 
mind, only they had Power to ſett, and alleſs, and aſcertain, 
as often as expedient. Therefoze when Mr. Attoney traverſeth 
our having time out of mind the Tolls, Rates and Summs of 
Money by the Oꝛdinance aſſelled, and in certitud redut This 
is plain, beſides any thing claimed o2 pzetended unto , It he had 
intended to traverſe what we have alledged , that we have had 
time out of mind divers reaſonable Tolls &Summs of Boney fox 
Stalls and Accommodations: Oz if he would have traverſed the 
Inſtance alledged fo2 the Common Council afleſſing thoſe Tolls, 
as often as expedient, that was plain and eaſie to doe; but 
that he hath not done: pe hath only traverſed whether the 
Tolls, Rates, and Summs of Money, by the Dwinance 
aſſeſſed, and reduced into certainty, have been time out of mind. 


This is the pꝛoper ſenſe of his Traverſe, but if doubtkull a * 
4 enſe, 


— 
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ſeuſe, his Traverſe is natight fo? that caufe; fo ditbfous wozws 
tan make no Iſſue for the Jurp to try, elſe men ſhould be tricked 
and enſnared by daubtlul woꝛds to pervert right. So that ik the 
matter alledged in the Keroꝛd, be fiifficient in Law to jrrſtifie the 
making this Oꝛdinance, oꝛ By-Laws then what ts done therein by 
the Act of Common Council is lawfully and rightſuſty done, and 
no Fozfeiture. J do agree, that foꝛ a Low of # Warket to pꝛe⸗ 
ſcribe to have a Toll uncertain , and as okten as expedient, ta 
aſcertatn it is no god Pzefcription, n. 

But that is not our Cafe; J vo biltinguich betwirt that and 
this Cale: CUhete there ts by Cuſtom, confirmed by Acts of 
Härliament, (koꝛ J chall ſhew that they are Acts of Parklatnent, 
notwithſtanding what hath bien abjened againſt them,) a Power 
and Authoꝛity veſted in the Low Bayo?, Aldermen; and Common⸗ 
Council, to regulate and oꝛder the People, Trades and Markets 
in the City, and the Places and Conventencies and Officers 
from time to time, and conlequentiy to regulate and afcertain 


che Tolls 02 Rates to be paid by the Market people; to prevent 


Extoꝛtion and Difowers. 3 

That ſuch Cuſtom is legal. The Chamberlain of Londons Caſe, 

An Ordinance that no Broadcloth hall be ſoſd . f 
in the City before it be brought to Blackwell-Zfaf ' 0» 
to be ſearched, and a Penny for every Cloth to be vip for Hal- 
lage, under pain for fotfeiting 6s. 8 d. a Cloth, to be recovered 
in the City Courts. = 

Though chigen tha of ment 0 
Money upon the King's Subfecs, pet adſudged god, and a 
Procedendo grunted ,; . r 

An Ordinance that no Unfreeman ſhall uſe a 3 of Aondms 
Trade in London, adjudged good. —— + ou pilots, 

A multitude of Oꝛdinances they have fo? regulating all manner 
of Trades, and of Rates and Pztzes. Aud as much reaforr 
there is to object againſt them, as this Ozdinance, oꝛthe Cuſtom 
in this Cale: But the City ol London have a Government and 


Power of making Owinances, fo2 governing and regulating 


Trades, buying. and ſelling with the City, placed in 
Common Council, and confirmed by Act of Parlament; and 
therefoze not like the Caſe of any puvate Lowd-of u Hartet. 
But tis true, their Dwinauces mut not be unrealonable. The 
Payments that are tmpoſev by this Ozvitrance, are only impoſe 
upon thoſe that are under ſhelter 3 tis reafon a recompence 
ſhould be paid , and there fs no anteaſonablenefs o2 injuftice 
#ppears in the Oꝛdinance, but a reaſonable rerompence. But 
the Cuſtom oꝛ Power of the Common-Conncil is not denied, as 
J. take it: Foz, they habe not denten the Power to regulate 
and aſcertain the Tolls.0z Summs ok Boney aftevgey to be in 
the Common-Counctl, if they hau, that muſt have been. tryed 
Noꝛ have they benien the Kates let to be reafonable, So that 
I think as to this matter, we have " entitled our aan 
Bo juſfifiey 


objeced that this was an Impofftion ok payment o 
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juſtified our making our By-Law, and taking the Tolls 02 Rates 
thereby appointed 3 and nothing in the Surrejoinder againſt us 
to the contrary objected. 2 | | 

But foꝛ confirming and making good our Cuſtoms, tn the 
Plea there are thx Acts of Parliament pleaded. 

| 1. Magna Charta: 
2. Stat. 1. E. 3. | 
7. R. 2. | 

The King's Council have not denied Magna Charta to be a 
Statute, but have denied the other two to be Statutes, o2 das 
of Parliament; and the reaſons given by them are, : 
Obj. x. Becauſe not in Print, nor Roll of it to be found; or be- 

cauſe no body knows where to find it. 3 
: Reſp. 1. Pzivate Acts of Parliament do not ule to be Pꝛinted, 
2. No Roll to be found; Suppoſe there were not, doth this 
after ſo long a time conciuve there was nane 'ſuch , eſpe- 
cially ſince Mr. Sollicitoꝛ was pleaſed to acknowledge that 
there are no Parliament Rolls ok E. 3. till 4E. 3. 

It is true that almoſt all the Parliament Rolls of H. 3. E. r. 
E. 2. and till 4 E. 3. ate almoſt all loſt, But beſides in thoſe 
days publick Acts were not only entred upon the Parliament Rolls, 
but from thence tranſcribey, and ſent under the Gzeat Seal to 
be publiſhed by the Sheriffs of the Counties, in the Cities and 
VBozoughs, and allo by Writ to the Courts in Weſtminſter-Hall 
to be there entred and recoꝛded, of which there are many found, 
eſpecially in the Exchequer, and hence came the rule in Law, 
that Judges ex Officio, are bound to take notice of general Acts 
of Parliament: But fo2 pzivate Acts they were put under the 
Gaeat Seal, and the Parties intereſſed had the ſame to pꝛoduce. 
But that theſe in this Caſe ſhould be queſtioned to be Acts, is 
ſtrange. But to pꝛove them das: Firſt, 

1. As to the Act 1 E. 3. 

x. Me have pleaded it under the Gꝛeat Seal of King E. 3. that 
made it with a profert hic in Cur and ſhewn it with our Plea as 
we ought and this is Evidence ſufficient of it ſelf. It the ſame 
pꝛoduced under the G2eat Seal put to it when made, be not ſuf- 
ficient Evidence to ſatisfie, what can be ? 
Trin 1. E z . . But in this Cale it is enrolled upon recoꝛd 
61,62. allo, Inter placita Corone penes Camerarios in 

Scaccario it is enrolled there. 

Obj. But perhaps it may be objected alſo, That this was no 

Act of Parliament, but only a Gꝛant oꝛ Patent in Parliament; 


- becauſe tis that the King de aſſenſu Prelator Comitu' Baron' ac 


totius Communitat” regni in præſenti Parliamento. 

Reſp. That Acts of Parliament obſerve not any certain Fon, 
Jones, 103. | In the Cale of the Earldom of Oxford erpzeſs, 
M1 that there was variety in Penning Aas of Par- 
liament in ancient time, Dominus Rex per Conſilium —.— 

| ubditor 


Conviction of Treaſon that was againft Roger 
Mortimer, in the time of E. 2. 


MI 
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ſub. fitor” ſuor ſtatuit, and other foꝛms there; are yet gab dag. 


But that they were anciently in tam of Patents or Sꝛants in 
Parliament, Magna Charta, C. 1. ts in foꝛm of t Charter 02 E 


Gzant, The kozm of the Act of Parlfament 11 E. 3. fo2 cre⸗ 
ating the Punce, Paince of Wales, begins, Edwar- 11 TUG oi 
dus Dei gratia, &c. in foum of Patent, and is Pic f 
De communi aſſenſu & conſilio Prelator Comituu 

Baron & aliorum de conſilio noſtro in preſenti Parliamento, and 
adjudged a god Ace of Parliament, and the Authozities and 
Reaſons to pꝛove it an Act of Parlament are fol. 18, 19, 20. ſo 
full, that it might be thought that this Objectton would never 
have bien made. And that this is in the ſame fo2m that all the 
reſt of the Acts of this very Parliament of the 

x E. 3. are,” appears by the Patent Koll of the Membr. the 17. 
ſame Parliament. A Charter granted by the 

King de aſſenſu Prelator Comitu Baron Communit Regni in Par- 


liamento apud Weſtm to enable the City 1 to | apg2ehend Felons in 


Southwark. 
An Act in the ſame fozm fo2 the annulling the - Ros. Clauf. x b. 


2. 


An Eremplificatton then entred of an ac made Nr b. 232 
in the ſame koꝛm in the ſame Parliament, oz te 


annulling the Attainder of Thomas Earl of Lan- 


caſter, attatrted tempore E. 2. | 

Divers other Acts ok Parliament in the ſame Rec: Fat, 2 E 3. 
foun made 1 E 3. fo2 annulling divers other At⸗ Inſt $27. 639. 
tafnvers that were tempore E. 2. fo that as to 
this Act of Parltament x E. 3. J think the Dbjections are an- 
ſwered, and that it is an Aa as pleaded. ' 

And as to the other Act 7 R. 2. that that is no Act of Parlia- 
ment, only a Paper of the Commons that there might be a Pa⸗ 
tent granted to the City, confirming their Liperties, licet uſi vel 
abuſi ſuerint; and the anſwer was, Le Roy le vieult, and object 
koꝛ Reaſons againſt that being an Att of Parliament, | . 


Obj. r. It wants the allent of the Lows. . 

2. It is only a P2aver of the Commons to have their Liberties 
confirmed, and the King's anſwer le Roy le n but TY 
done to confirm it. 


Reſp. 1. As to the firſt Dbjection, 
Suppoſing it true that there is no mention made of the aſſent 


of the Loꝛds, pet the Act is a good Act. 


1. It appears to be in Parliament ad inſtantiam & requiſitio- | 


nem. Communitat Regni noſtri in preſenti Parliamento. 


2, The anſwer in Parliament that is given by the King to the 


making ali Laws 15 given to this, lle Roy le vieult.] 


M 2 3. and 
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* And next, t is admitted to be upon the Parliament Roll, 

zefo2e ſaid that Acts of Parltament are 

; entred.as Charters 02 Gzants, 

8 and lt TR % as. Petitions ; 

:  Lited ing to the 

Pat ts, ſet i am lt will, let it be. 

gin u Bet it . . 2etie fant to da both the Poules 

dk Parliament before it can come to the Ring fo2 his Royal aſſent. 

It either Poule rejeds 02 r there it ends, it comes not to 

the Ring; no? is the Ropal — 5 in theſe great operative wozws 

Le Roy le vielut] in Parliament giwen — thing but what 

'the whole Parliament have aſſeuted. and agrird unto. So that 

this is an Dbjſection | upon à Reaſon contrary to all the 

courſe of Parliaments, which ſhews that the Lozds aflent wasto 
it though not mentioned. 

Selden's Mare Clauſ. 249. gides. a full Reſolution herein: Cer- 
tiſimum eſt, *afth he, that according to Cuſtome no Anſwer is 
given, either by che King, or in the King's Name, to any Parlia- 
mentary Bills, before that the Bill, whether it be brought in firſt 
by the Lords, or by the Commons, hath paſſed both Houſes, 38 
it is known to all that are verſev in the rs and Recows-of 
Parliament. And in the Prince's Caſe, befoze cited, there the da 
is ſald to be de Aſſenſu & Conſil of the Lows, but doth not 
name the Commons, And this Anſwers the other Reaſon alſo, 
viz. That it ſhould only be a Pꝛaper and Petition alſo, to have 
A Charter of Confirmation granted: Foꝛ ſitice the Fozms are 
in manner ok Petitions, ſince the Royal Aﬀent oz Wowds, Ic 
Roy le vieult, is never put to any Bills in Parliament, but 
ſuch as are thereby made and paſſed into Laws, the giving the 
Royal Alſent fs ſuffictent in this Cale to pꝛove it a Law. But 
fo farther Evidence, 

r. We have it under the great Seal of King R. 2. thus penn d. 
Ad inſtantiam & requiſitionem Communit Regni noſtri Ang! in 
preſenti Parliamento noſtro pro majori Quiete & Pace inter Le- 
geos noſtros, focendis, & pro bono publico de aſſenſu Prelatorum 
Dominor Procerum & Magnat nobis in eodem Parliamento aſ- 
ſiſtentium, & c. So that hereby it is fully pzoved, and ſhewn, 
that though the Aﬀent of the Lows be not mentioned in the Co- 
Py, yet that it was had, and under the G2zeat Seal of R. 2. it ſo 
| appears. We have alſo in our Book of the das of 

LibH£:69. a&b that time in the City, the Pꝛoclamation made 

upon the firſt pzomulging this Act, in the time orf 
Six Nicholas Berber: Low MDapor, and therein it is alſo en- 
tred in the ſame woꝛds, as befoze, under the G2eat Seal of R. 2. 
de aſſenſu Prelator, &c. Next out Books and continual P2ac- 
tice ever finice. 'Tis true, that in the 7 H. 6. fol, x. when tis 
ſaid, that the Cuſtoms of London were confirmed by Statute , 
Quzre what Statute 3 but it is not there made a Quære whe- 
i pep this were a Statute 3 Inſtit. 4. 250. Rep. 5. 63. Rep. 8. 


102. 


againſt the City of London. 


162. all lay that the. Cuſtoms of London are confirmed by. 
Parliament, 7 R. 2. Juſtice Jones. 2 8 3. hath it verbatim out ok 

rhe Parliament Noll. The conſtant courle ot pleading the 
Cats of London is to plead a confirmation of them by 
this Act of Parliament: Sa that as to this point there 18 
not any, one Bak o2 Opinion, befoze this dap, in favour ef 
_ what is affirmed, that theſe are not aas of Parliament; and our 
| Plea ffands good in Law, and the Ozdinance, and By: Law, and 
Cuſtom god, and then no Foꝛteiture thereby. 

3. But ſuppoſe and admit, that this By Law be the Ac ofthe 
Coponatton , be not god and ſufficient in Law, noz in Law 
juſtiſiable, Quid ſequitur? Then it is vold in Law. Then if it 
be vold in Law, Paw can it make a, Foxfeiture? Suppole a 
Leſſee fo? peats, 02 fo; Like, makes a Feockment, but it is not 
duly executed foꝛ want of Livery and Seiſin, by which it is vold in 
Law, Can this make a Foxfeiture of the Eſtate of the Leſſee? 
Suppoſe a Coꝛpoꝛation Tenant pur auter vie makes a Feofment 
which ts vold fo2 want of Livery duly made, Mill this foꝛfeit 
their Effate? A vold Act ſhall not deſtroy oz fozfeſt a Prece- 
dent Effate, A Parſon that hath a fozmer Be⸗ 
nefice accepts a ſecond Benefice incompatible, py. 377. b 
was fiſfitutey and inducted, but did not read the 
the Articles, his firſt Beneſice was not fozfeit oꝛ void hereby be 
cauſe by the Statute the not reading his Articles had made his In⸗ 
ſtitution and Induction vold. Sa that then whether this By-Law 
o? Oꝛzdinance were god oz vold in Law, perhaps is not much ma- 
tertal; it cannot make any Fozfeiture of the Cozpozation, it can 
have no ſich effect: fo2 if it be a god. and lawfull By-Law, no 
Forfeiture tan be fo2 doing a good and lawfull. Act. It the Ozdi⸗ 
nance be not warrantable by Law, then it is void in Law, ik vold 
in Law, a vold Act can make no Foxeiture. 


Obj. But you received and exacted from the Kings Subjects 
Summe ol Money by this Ozdinance. 8 


Reſp. Stppole we did, and that we had no right to have this 
money, if an Officer, by colour of his Office, receive moze than 
fs due, it fs Extoztion, and a Crime puniſhable: But if a Per⸗ 
ſon that is no Officer take. money that is not due, 02 moꝛe than 
is his due, the Parties injured have their Remedies by Action; 
but this is no Crime fo2 which any Fozfeiture oꝛ Penalty is in⸗ 
curred by the perſon that ſo takes o2 receives the monep. Sup⸗ 
7 a Low of a Manour exact oꝛ take greater Fines o2 Summs 

ol Money from his Copyholders oꝛ Tenants than he ought, they 
have their Remedies by Actions againſt thoſe that receive; ſo if a 
Coypoatton receive 02 take moneys ſuppoſed to be due; but in 
truth is not, how can this Foꝛteit any thing. 15 


Obj. 
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: obj. But ou took upon vou a Power: and. Authozity.to tax the 
King's People; and to take and receive the money lo taxed. 


Reſp. This is but the ſame thing, only put into greater oda. 


It is ſtill but the making of an unſawtull By-Law, and thereby 
appoint money to be patd which ought not, 02 moze than ſhould 


bez and the turning of it, oz expꝛeſling it in ſtately wozds, of ta- 


king upon you, 02 uſurping Authozity to impole upon, and tar 
the King's People. Mholbever doth any act az thing, he takes 


upon him, and doth alſo execute the Power ano Authozity of do⸗ 


ing that act oꝛ thing which is compꝛehended in the thing done. The 
making a By-Law, 02 Oꝛdinance, whereby moze is oꝛdered to 
be paid than ought, oꝛ money appointed to be paſo where none fg 
due, fs ſtill all the fac and thing done, and | that make no Foz⸗ 
fefture of the Coꝛpoꝛation, oꝛ Ctime puniſhable by India ment oz 
Jnfozmation, ercept only as the Statute 19 H. 7. c. 7. which J 
thall hereafter mention, hath appointed koꝛ Foxfeiture of 40 s. The 
taking 92 uſurping the Power to doe it, rannot be mo2e, 02 effect 
more, than the doing the thing which compꝛehends it. | 


(2) As to the other Cauſe alleadged in the Replication for 
Forfeiture, the Petition printing and publiſhing it. 


Jn the Replication tis alleadged, That a Parliament the roth 
of January was pꝛoꝛogued to the 2oth of January. That the x 3th 
of January the-MYayo, Commonalty, and Citizens of London, 
in their Common Council aſſembled, malitioſe, adviſate & ſedi- 
tioſe, took upon them ad judicand & cenſand” the King, and the 


PÞ2ozogation of the Parliament by the King ſo made; and that 


the Mayoꝛ, and Commonalty, and Citizens of London, ſo in 
the laid Common Council aſtembled, . did give their Uotes and 
Oder, That a Petition, in the Name of the Bayo2, Aldermen, 
and Commons of the City of London, in Common Council al⸗ 
ſembled, ſhould be exhibited to the King, In which Petition it 
was contained, That by that Pꝛoꝛogation the pꝛoſecution of the 
publick Juſtice of the Kingdom, and the making neceſſary pꝛo⸗ 
viſions fo2 the Pzeſervation of the King, and his Pꝛoteſtant 
Subjects had recetved-Jnterruptton. And that the Bayoz, Com- 
monalty, and Citizengot London, in Common Council as afoze- 
ſafd aſſembled, did malſtioufly, and ſeditfoufly, to the intent the 
ſame ſhould be diſperſed among the King's Sttbjects, and ta cauſe 
an Opinion that the King obſtructed the publick Juſtice, and to 
ſtir up Hatred and Diſlike againſt the King's Perſon and Govern- 
ment, did oꝛder the ſaid Petition to be pzinted, and afterwards 


they did pꝛint it, and cauſed-it to be publiſhed. 


. The Defenvents in their Refoinder to this 
de Pen Breath ſet foꝛth and alleadg, That there was a 
47 Plot againſt the Life of the King, the Govern- 

| ment, 


Ml 


againſt the City if Lan. 


oy 


ment and the Pꝛoteſtant Religion, and ſet foꝛth all the Pꝛocee: 
dings upon it, the Attainders and Jmpeachments of the Loꝛds in 
the Tower in Parliament depending, the P2oclamations decla- 
ring the Dangers by-this Plot, that they could not otherwiſe in 
2 Reaſon be pꝛevented, but by the Bleſſing of God upon 
Conſultations and Endeavours of that great Council the 
rltament, and commanding a General Faſt to be kept in Lon- 

on the 22d of December, and that it was kept accowdingly. 
The 2 in the Parliament towards the Tryall of the 
Lozds, and pꝛeparing Bills to be enacted into Laws, foz pꝛeſer⸗ 
vation of the King and his Subjects againſt thele Plots and Co- 
ſpiracies. That divers of the Citizens, loyal Subjects, being 
much affrighted, and troubled in their Minds, with the appꝛe⸗ 


henſion of theſe Dangers, did erhibit their Petition to Sir Pa- 


tience Ward, then Low Mayoꝛ, and the Aldermen, and Com- 
mons in Common Council then aſſembled, containing their 
Fears, and Appeehenſions , and Expectations, from the King 
and that Parliament, did petition, thar rhe Common Council 
would petition fo2 the fitting of that Parliament, at the time 
p2Nogued. And thereupon the Mayoꝛ, and Aldermen, (naming 
them) and Commons in Common Council aſſembled, from 
their Hearts truly loyal to the pr: „and fo2 the ſatigfaction-of 
the Citizens, who had exhibited — tion, and of intent to 
preſerve the Perſon of the King, and his Government, did me 
their Notes, and ower a Petition ſhould be erhibited to the 
— the Name of the Mayo, Alvermen, and Commons in Coup 
on Council aſſembled, and ſet fozth the Petition in the Name 
of the Mayor, Aldermen , and Commous in Common Council 
aſſembled in hæc verba: 31 
wer 2 ſurpiiſed at the late « ont ep 
ee 
Proſecution of the publick Juſtice of the Kingdom, and the 
making pꝛoviũons neceſſary fo2 the King's 2 
and his Pꝛoteſtant Subjects , D. Interruption, 
A Canter gte ang de, TH that e ter 1 jaw 
bien pꝛeſented ſhould be pzinted, which was ſp owdered-with intent. 
That falſe Repoxts concerning the Petition might be pꝛevented: 
on Enemies of the King and the. Conſpiratozs from-pzocieving 
e Conſpiracy deterred: The Troubles in the minds of the 
zens alleviated, and the Citizens know what had bin done 
upon their Petition. That the Petition was delivered to the 
King, and afterwards printed. That this is the ſame Petition 


and Painting in the Replication mentioned abſq; hoc, that any 


Petition of 02 concerning the Pꝛoꝛogation of the Parliament 
was made, owdeted, publiſhed oꝛ pꝛinted in any other manner 
than they have alleadged, as the Attozney General ſuppoſeth. 
To this part of the Rejoinder , Mr. Attomep hath demurred 
generally by the Demurrer , the Fad alleadged in the Re- 
plication is admitted to be true. And it is true, that there 

are 


* 
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are e no wows that are en e ſpozen, but are ubject to 


J take ft that no words, whether 
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Keulen ard g f bis] — 
Exſes | 1 b the fame? 1 7 7 — 

: 

1 Jtronment; J am fure 


pers ene 
451 | this Þrtftion wan wave. there 
ght be fo mc 8 of men, and it is trite, that 
ercrenfeth heat, 1 invfes free ; tis time fo ali fozts 
coxrow cot um tempernte, ann to weigh and conſider we ate oz 
thoitly be earfſibertng men. Chis Petition was made Nemine 
cortradicente , A meagre uͤmong fuch a ninber as the 
Common W where e men dt variety or Tempers 
enten number of the Alnerinen 

and Common n KY, them, we know the men, many 
of them; can we imagine that they bad etther the leaſt fll thought 
62 


IN 


XI 


againſt the City of London. 
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92 meaning towards the King, his Perſon, oꝛ Government, in 
this Petition, o2 the pꝛinting it. And as fo2 the punting it, thats 
my Low, ſtands upon the ſame Reaſons and Gꝛounds: Foz if 
there be nothing ill 02 unlawfull in it contained, then the pzinting 
and publiſhing of that which contains nothing ill oz unlawfull, is 
not, as J conceive, ill o2 unlawkull. Pꝛinting is but a moze ex- 
peditious way of Waiting, and is good 02'bad as the matter 
pꝛinted is good o2 bad. The Defendants in theirRejoinder have 
ſet foꝛth their whole caſe, the Keaſons and O20unds of what the 
Common Council did, and the manner and intent of their doing 
it; all which Fac cannot be denied to be true, but is now con⸗ 
feſled by the Demirrer. It hath not, noꝛ can be ſaid, but it is 


well pleaded, and might have been traverſed and denied ik not 


true: But it is confeſſed by the Demurrer to be true, and 
therefoze that muſt be taken to be the Fact, and not as alleadged 
in the Replication, and then ſo taken, J ſubmit it to your Judg- 
ment. | = 


(3.) But the next thing conſiderable is, Whether, ſuppoſing 


and admitting, that if done by the Body Politick; it had been a 


Miſcarriage, or a Crime, whether, not being done by the Body 


Politick, nor under the Common Seal, but by Common Council, 
whether thereby the Being of the Corporation ſhall be forfeit? 


A Common Council in Coꝛpoꝛations is generally a ſelec num⸗ 
her of the Body copozate, conſtituted ta adviſe and aſſiſt the 
Copponation in their oꝛdinary affairs and buſineſs; There is no 
certain Rule no2 Mealure of their Power, wherein all the Com: 
mon Councils agree. Jn ſome. Cozpozattons the Common 
Council have greater authozity, in ſome leſs, accoꝛding to the ſe⸗ 
veral authoztties by the reſpective Charters where the Coꝛpozatt 
ons are by Charters ; o2 by Cuſtome, o2 Uſage, where the Coz: 
pozations are by Pꝛeſcriptions: But in all they are a ſubſervi⸗ 
ent number of Men, conſtituted and authoziſed foꝛ particular 


ends aud purpoſes. And in this caſe J think the Court can take 
notice of the Common Council no otherwiſe than upon the Re⸗ 


cod they appear to be. The Replication doth not ſay what they 


are, but would go in the dark, by intention and pꝛelumptton, 
the beſt way and method to arbitrary Determination. The Re⸗ 


joinder ſafth, that the Citizens and Freemen are a great num⸗ 


ber, fifty thauſand, and moꝛe. That there hath been time out 
of mind a Common Council, conſiſting of the Mapoꝛz, and Alder- / 
men, koꝛ the time being, and of certain Freemen, not exceeding 


250, annually elected to ſerve. as Common Cotinctl-Yen, and are 


called the Commons of the City. That time out of mind there 


hath been a Cuſtome, that the Mapoꝛ, Aldermen; and ſuch Ci⸗ 


tizens, ſo elected to be of the Common Council, accozding ta 
cuſtom, have been accuſtomed to make By Laws and Oꝛdinances, 
fo2 the better regulation of the publick 22 ko; appointing 


times 


Q 
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times and places, and aflefſing and reducin into certainty rea rea- 
ſonable Tolls, Rates, and Summs of Ponep, payable foꝛ 
Stalls and Standings, in the Market. Fo2 any thing appears 
upon the Reco, this is all they have power to doe: Non con- 
ſtat — the Court that they have any other power 02 authozity over 
Lands, Eſtates, o; any thing elſe. Nert, Ik this which in the 
Rejoinver is bard. of the Being and Power, be true, and 
fo admitted, then what they did in making the Ozvinance, was 
done by good and lawfull power and authozity, and then can be 
no Offence: But if to make the Oꝛwinance be an Offence, and 
an unlawtull Act , you deny the Cuſtom to be god, and ſay, the 


. Cuſtome is vold, "and againſt Law, and fo2 that Reaſon the D2- 


dinance fllegal. Then non conſtat that they had any power at 
all to doe any thing, and then a Common Council to adviſe with- 
ou power £00 any Act: and ik ſo, pow can a'parcel o2 part of 

not authoziſed to doe any Ac, doe an Act that 
ball foxfett 2 Suppoſe a particular Company, as the Mercers, 
had Done this, could ove Foxfeiture ? But if to avoid this 


S 
1 


8 


N you a 3 made by any 
Politick it ſelf, muſt not the Power and 
it, be thewn, and ſet fozth in Plea⸗ 


> 


than the 
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I 
= 
= 


judge 02 determine of it? So that taking 
| as the other ſive ſaith, that London differs not 


JL 
[+ 
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thele Powers, their Power of foxfetting, they argue quite out of 
the Recow ; they have no alleadged 02 pleaded what they 
are, 02 what Power they bave, as they ſhould have done, if they 


made 
there is occaſion to uſe it? How other. 


ny 
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bad ſo intended. So as to this particular here is nothing befoze 
the Court, nothing upon Recoꝛd, ta ſhem how oꝛ which wap the 
Body Politick ſhould be concerued in theſe das ot about two hun⸗ 
med and. fifty of. their Members, called the Common Council. 
Mhereſoever auy By Laws 02 Dwinances are pleaded, the 
Power to make theſe By. Laws oꝛ Oꝰdinances is pleaded, and ſo 
are all particular and derived Authoutties, whenever occaſion to 
pleadthew, and neceſſary they ſhauld be ſot Foz tis Fac that 
the other fide may and. ought to be at liberty to deny it, if he ſx 
cauſe ; and therefo2e if they will habe it that the Common Coun- 
cil have abuſed ſome Power o2 Authozity they have, thereby to 
fozfeit:the Coꝛpoꝛations, they ought to have ſhewn itz to ſay that 
natice ſhall be taken, o2 it ſhall be intended 92. pꝛeſumed, is in 
truth a Pꝛeſumption upon the Court, as if the Court ſhquld take 
notice of intend oꝛ pzeſume what the Kjng's'Counſel would have, 
which the Court cannot, noꝛ will doe, moe. in this than in other 
caſes.. But ſuppoſing the Court will take moe notice of. Lon- 
don than any other Cozpozation, and will take notice of the Com- 
mon Council there, and of their Power and Authozity; and J 
will ſuppoſe as the other ſive do, That they have the Power of 
making By - Laws, . of leaſing, granting, and managing the Ci⸗ 
ty Lands and Revenues, and ot ſealing with the common Seal, 
and that this they have by Cuſtome; Then ſurely, ſay the other 
ſide, they have the Power of ſurrendꝛing and fozfeiting the Coz⸗ 
pozation. .. It I ſhould anſwer,. ſurely and without doubt they 


habe not, this would not argue they have not; but the Argument 


thould come of the other ſide, to pꝛove they have; they habe not, 
noꝛ can pꝛoduce any Cafe oꝛ Opinion ta pꝛove it; and the very 
thought that they could is ſo new, that J believe none can be founy 
like it. But let us conſider the nature of this Thing a little par, 


ticularly, though general Diſcourſes are moſt eaſie and floztd - 


pet perhaps a particular Enquiry may beſt diſcover. Admit. that 
they have the Power the other ſ de ſay they have; yet they are not 
the Copozation , but a part conſtituted fo2 theſe particular ends 
and purpoſes fo2 which they are impowered. Cozpozations had 
their Creattons by Charter; that. gives them their Being, and 
the Fomm, Method, and Power of Action, Suppole that the 
firff Charter of . Jncowpozation that was granted to London 
did grant, that the Citizens ſhould be incozpozate, and a Bo- 
dy Politick , by the Name of Mapoꝛ, and Commonalty, and 
Citizens, that there ſhould be a Wayo2,  \a many Aldermen, 
and ſo many of the Citizens, annually elected, that ſhoulb 
be a Common Council, and that they should have Power 
to make By-Laws, to demiſe 02 grant their Lands, under 
the common Seal, in the name ok the Cozpozation. Jf they doe 
any Ac not within their Commiſſion, is not that void? Suppoſe 
a Eꝛant made to the Common Council, would not that be votd ? 
Suppoſe a Sꝛant made by the Common Council in the name 
of.the Common Council under Seal, oz in the name of the Cox 
| 2 > pozation, 


Wat is by Tuſom, and their power is by Cuſtom. U 
if the uettion be. what is their power? it ts anſwered , what 


. the mateers.f — Js it not 
3 ———ů— veputer and conat 


Anon is the Petition of the Lom Bayoz, Aldermen and Com- 
mms in Coumell alleutbled. Their Leafes 02: Grants are in the 


be power to dülpale ok, ul, convey 02 ſurrender, and — 
Ae noconſoquence in Law oꝛ — No — ; 
alſiſtant, 


ten; <a — m—g — 


12 Tast the Gy of London. 


alliftant 02 Bay hath ſuch power, {f he erced his authont 
Ac is void. Is it not ſo with all Authoꝛities and his mth, bs 
What they doe beyond theſr authoytey carmot urn thek from whom 
they dertbe tt. M tannat de the Act or the Cox , a 
Copontion £arinot 'make a Petition; no mom they can 
oO gh except under the contmotr 
Coponations cannot make a Leaſe-at will, _» 

cence a Man to enter upon their Lands, oz doe g t 
any like Act, but under their common Seal. Noz 


can c a Treſpaſs 02 Dilleſſin but h Command pre: 
1 ey cd nope ho Jo 
can this be their Act? There is nothing in it that it ſhould 


be theirs, Wi ber inten to bs hel it is not done by them; 
102 in their names, but by the Comnion Council, and in the 
name of the Common Council. I we may take notice of what 
ts out of the Recozd, we know that they have in London a gern. 
ter Aſſembly than the Common Conneil , 'viz. The Conimon 
2 — 882 ate no — ay 
Petition yo2, : Hape and Alvermen, 
names, be taken to be che Ack of the Coppoyation'? if that cannot 
be, why ſhould the Petition of the Common Couneilin their own 
names be amy cher than theſe own Wetſeion, as their O:vinance 
EE En Elgin teen 
| es notice 
F, 1 Common Comelis ga oh . 
and the reit of Wo | „nd ap. 1. 
As own Common Contictls- 
tions. But where is it to be found that ever (aid o2 
thought on before, that ther could foxfelt 02 Nolde the Cos 


poꝛation: 


4.) But ſup i all that I have fd againſt me: And ſuppo- 
5g the AQ e e to tie Ach 0 tho 
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. uy — the Cities and conſiverable Towns and Booughs in 
: 1. The very Frame ot our Government is concerned; fo2 one 
of the Eſtates ok the Kingdom, viz. The Commons in Parlia- 
ment, conſiſts of Knights, Citizens and Burgeſſes; the Citizens 
and Burgefles are uſually choſen by them that are Free of the re- 
ſpective Cities and Coppozations, and where not choſen by them, 
yet the Elections are generally under their Power and Influence, 
and the Return made by theemn. 
Perhaps alſo a Peerage. is a ſoꝛt -of- Cozpozation. . Perhaps 
the Moꝛid it ſelk, at .leaſt this little Mozlid, will no longer by 
alle to ſubſift in health than the due Order and juſf- Tempera- 
ment ot the ſeveral Parts and Powers therein, are pꝛelerved, and 
tontain themſelves within their own Pounds. The taking away 
02 Infeebling any principal Part bzings a Lameneſs and Defoz- 
mity, Pain and-Diſozder upon, and at length confounds the 
whole. - The-Laws-anſwer their ends, whereof the. pzincipal is 
the pzeſervation ol the Government- which pꝛelerves the Laws, 
they cannot lubliſt one without the other 3 therefore whatſoever it 
is that tends to the-Subverſion, o2 leaving at Mill and Pleaſttre 
that which is lo conſiderable in our Government as Coppozattons 
are, ought to be thꝛoughly conſidered. 6, ww 
. The better to examine and conſider this great Point: In the 
firſt place, the Reaſons-given on the other fide are, 


Object. 1. That if Corporations be not forfeitable for their 
Miſcarriages, they will attempt and doe extravagant Acts raiſe 
Sedition or Rebellion, and there will be no adequate Puniſhment 


to their Miſcarriages. 


Reſp. In anſwer to this Reaſon, 9 n 
1. There is no illegal Act that they can attempt oꝛ commit, but 
that they are under the lame Severities and Coꝛrections of Lam 
as any other the Ring s Subjeds not Incoꝛpoꝛate are. Though 
it be true, that the Copoꝛation it ſelf is only. a Body Politick, 
an inviſible .2Sody, pet the Bembers. of it they are viſible. Jf 
they as Members of that Copoꝛation commit oꝛ doe any un- 
unlawful Act, they are puniſhable ko it in their own paivate Ca- 
.. pacities. Jfthey make any Owinance oꝛ By · Lam to raiſe Money 
unlawfully upon any of their Members, 02 others, the By⸗ 
Law oz *Owinance is vold. It they receive oz colled any 
Money by it; the Receivers and Collectozs are to anſwer 
it; they are to be ſued as any other Subject. Suppole a 
Lom of a Mannoꝛ 02 Market make an unlawtul Oder to collect 
oꝛ take Money from his Tenants oꝛ Copppholvers, oz unreaſona- 
ble Tolls in his Markets. This Der is void in Law, and 
thoſe that collect oꝛ receive any Money by it, are anſwerable 
ſoꝛ it, and the Parties grieded have their pzoper Actions and 
Remedies, and perhaps the Markets, oꝛ at leaſt the Tolls wr 
| | ec 


againſt the City if London. 
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be ſeiſed, oz foꝛfeit fo2 this Miſcarriage. This ts the Þ2oviſion 
that by Law fs made againſt ſuch Eractions, and this is juſt and 
adequate & reaſonable. And if a Coxporation makeftthOzdinance, 
By-Law, o2 D2ver, and thereby there is the ſame receipt oꝛ Exa⸗ 
>ton, the Subject hath the ſame remedp , and there is the ſame 
Foxfeiture of Coll oꝛ Market, as in cale of any natural Perſon, 
02 Low of a Bannoz, and the Pꝛoviſions by Law made are juſt 
and reaſonable, and adequate in this Caſe of the Coꝛpoꝛation, as 


of the other. The like koꝛ any Offence that can be committed, 


it muſt be done by particular Members, and they naiſt atiſwer 
fo2 it. And this is no new Opinion, 21 E. 4. 14. expꝛeſs that a 
Mapoꝛ and Commonalty, 02 other Body Politick, cannot com- 
mit Treaſon, although all the Commonalty doe commit Treaſon, 
every of them is a Trafto? in his own perſon : J might cite 
other Authoꝛities to this purpoſe, but they have deen already elted 
by Mr. Reco2der in his argument; and though the Cormtel ko 
the King would make theſe Books to be but ſome flight Opinions, 
pet unlels they could ſhew ſome Authozity , Book, 902 Cale to the 
Lontrary, their deſpiſing oz little valuing what they can find no 
Anſwer fo2, will not render the Authozity and conſtant Opinions 
ot our Books of leſs eſttem than they ought to be. Tis no ex- 
cuſe if they doe an unlawful Ack, that they are Members of a 
Coppo:ation, oz did it as a Coppozation., No body can ſay this 
will ercuſe them; ſo, that notwithſtanding their being a Cops- 
ration, they are ſubject to the Law, be the Offence Treaſon, Se⸗ 
dition, 02 any other Crime oꝛ Offence as, any other the King's 
Subjeas are; every particular Member that acted o2 committed 
that Offence, is anſwerable to the Law fo2 it. The particular 
Members that commit the unlawful Act, and all that ac under 
their Authozity , are ſiibject to the ſume Law as all other the 
King's Subjects. And therefoze this reaſon, that elſe there will 
be no Puniſhment upon them adequate to the Dffence, and con- 
ſequently a Miſchief and Inconventence is but a ſhadom, and 
nothing pꝛopoztionable to the Bilchiets and Jnconventences at- 
tending the poſition of a Foxeiture of the other five. But 
conſider the Injuſtice that would be of the other ſive, if this 
ſhould be ſo; we know Aﬀembltes determine their Act by the ma- 
jo2 Uote, and great ſtruggling there is, as wee to) frequently ſie 
fn their Debates and Reſolutions, and carried by majoꝛity of one 
oz two Uotes , ſometimes by furpztzes and undue management, 
ſometimes by fear and terro2 z Suppoſe an evil Act ſo carried oz 
managed, is it reaſon that all the whole Coppozatton ſhould be 
hereby foxfeit 2 and thereby all other men to whom they owe any 
Debts, muſt loſe them, and the many Jntereffs and Lively 
depending upon the Coꝛpoꝛation, the Cuſtoms, Courts, , 
and Pzivileges belonging to it, endleſs to enumerate, ſhall alt 
be undone and deſtroyed. | | 
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Obj. 2. The next Reaſon that hath been given is, That it is 
a general Rule in Law, that the abuſing or miſuſing of a Franchiſe, 
is a Forfeiture of the Franchiſe, 


Reſp. 2. This is true in the ſenſe that the Boks do lay it; fo? 
if a man miſuſe 02 abuſe a particular Franchiſe, he ſhall fozfeit that 
particular Franchiſe 3 but he ſhall not fozfeit any other except it 
be depending upon and incident to it. And the Cales cited pꝛove 


nothing farther. | f 
* That when a man hath divers Franchiſes not de⸗ 
Br. Fran z. pending one upon another, and miſuſeth one Fran- 
| chiſe, he ſhall not thereby fozfeit the reſt, but only 
8 H. 4. 18. that which he miſuſeth. And therefoze the Caſes 
Rep. 9.96.b cited; Where the Abbat of Crowland and the Ab- 
7 {IF bat of St. Albans had Franchiſes of Cuftodies of 
| Gaols; one would not be at the coſt of a Com- 
miſſion of Gaol-Delivery , the other did detain in Pꝛilon after 
legal Dilcharge, and Fixs paid. This was a miſuſer of thoſe 
: Franchiſes and Foxfeitures. So alſo perhaps if there be a Fran- 
chile that hath Incidents to it; as, Pypowders to a Fair, Ptl- 
low to a Leet. An abuſer of the Incident, as the Court of Jp- 
powders, oꝛ the not having a Pilloꝛy, may foztett the Market oꝛ 
the Leet. Ik the Lozd of a Market take outra- 
4 3% ko geous Toll, he ſhall fozfeit the Market. But voth 
Inft. 2. 219. this pzove, that if a Cozpozation have Fairs, 
Markets, Gaols, oz Leets, and miſuſeth any.:of 
them, that the Body Politick, the Cozpozation ſhall be foꝛteit. 
Ik this be ſo, the Abbats, they being Cozpozattons, in the caſes 
of the Abbat ol St, Albans, and Crowland, ſhould have fozfetted 
not only the. Liberties of having Gaols, but the very Cozpoza- 
tions, oꝛ Bodies Politick, of being Abbats; a conceit never yet 
imagined. Can vou ſay the City of London is either dependent 
02 incident to the Markets; o2 the contrary, that the Yarkets 
are incident o2 dependent upon the Cozpozation , that they catt- 
not be one without the other? Can thts be ſaid? If this cannot 
be laid with reaſon, how can then the taking theſe -Tolis admit 
they were outrageous, and a Fozfeiture of the Market fozfeit the 
Coppozation ? The making the Dwdinance, ſuppoſing they made 
it, is but the mean by which they took it. Your Boks only 
obe the abuſe of a Franchiſe, a Fozkeiture of that Franchtſe, 
02 Incidents to it, and no other: But the Jnference in this Caſe 
is not the Foxfeiture of that particular Franchiſe 3 but of the 
being of the. Coꝛpoꝛation that owned the Franchiſe 2: which is a 
plain Non ſequitur, unleſs you ſay the Coꝛpoꝛation is incident 
to the Market. Arguments: from general Rules are the moſt 
fallible, eſpecially in Law; and that this is (ſuch, J hope moſt 
plainly to ſhew in the diſtinguiſhing the different nature of Fran- 
chiſes 3 which J ſhall doe pzeſently , only taking in my * 
their 
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their nert Reafon that they offer, and anſwer both together : : 
which ts, 


Obj. 3. That a Corporation is a i michi that it commen- 
ceth by Grant, and therefore Forfeitable and Surrenderable as 
other Franchiſes are; and if they be Surrenderable, then alſo are 


they Forfeitable. 
Reſp. J do agrie, that Franchiſe is a large wow; it ts of the 


like elle of Liberty 92 Piivitege. Therefoze in Quo Warranto 


Franchiles, Liberties , any Patvitedges ſm to be of the ſame 
ſenſe. Co be a Subfect nd to have Liberty and Pꝛiviledge 
of d Frieman, and no (1 fn, is a great Franchiſe 3 and there- 
foe in Law, when a Utllain is made Free, we ſay he is Inkran⸗ 
chtſed, he hath the Franchtle, Liberty anv Puviledge off being a 
at. An Alten he is made Dentzen by. Letters Patents, 

erſon attaintev is Pardoned by Letters Patents, and a re 


1 tion in bly gran made a new Creature. By thele 


Gunts the Allen and the Peron reſtoꝛen have ſuch Franchiſes 
Liberties and P c granted them: that though before 
Oy hepere tcp Freemen, he; oz 18 l Ar as , 
92 ch Capacit 

2 Next, J i be ue ; this W 


Lo » Piibilege , 9 1 tp, is werable oz foꝛ⸗ 
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— and general Rules are Emo kallible, and fic only to take 


pꝛehenüons. Bit next corifiver,- what it is to ben Body 

Polk 02 Kapanum. A Body Polttick is framed. A con⸗ 
ted in lmilitude Nu likeneſs of a'natural body, with apa: 

city to take hald and enjoy, and ad as a natural body, and can 

no moꝛe ſutrender oꝛ foxfett his being white the members or that 

Body are ſubſiſting, than a natutal body can whlle alive. It is 

ohly d Capacity framed and created in a multitude to. be, and 


act as alte perlon, they ate incoꝛpoꝛate and made one Body * 


litick that have Power, and Caparity oꝛ Franchiſe or acting ta 


holding and granting this is their Franchlle, admit te lo, but bit 


fers from tg. 1 — and —— —*‚— of all other Natures 
ate Eſtates and Inherttances gr conveyable'from on woke ed 
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ſes either convey ſome Pꝛofit from the King, as Felons, Gods, 
Caaifs, Eſtrays, Uirecks, oz the like : Oꝛ affenx tis Subjects, 
as Courts, Gaols, Returns of Writs, Fairs, Harkets, and the 
like. But this of being a Body Politick, is only a Capacity to 
bea Perſon capable of having and holding what may be granted 
unto it ; and of granting and acting as a natural Body, and 
affecs the King, o2 other his Subjects, no otherwiſe than giving 
Capacity to take, hold and enjoy what they can get as other Per- 


ons capacitated may. Other Franchiſes, Liberties and P2ivi- 


leges are diſtinct and ſeparate Eſtates, and if any one be koꝛfeit, 
as it may foꝛ miſuſer, the reſt are not; except incidents and ap- 
purtenances. But if the being of a Coꝛpoꝛation be fozfeited, All 


their Eſfates, Lands, Goods and Chattels are gone at once: 


So that though you admit and call this a Liberty oꝛ Franchile, tis 
nothing like in its nature to thoſe things generally known and 
underſtood by the name of Franchiſes oz Liberties; and general 


Sapings are generally to be underffood of ſuch things as are 


generally ſo taken and called. -Jf then there be ſuch great and 
apparent difference betwirt this of the being a Body Polltick, 
ſuppoſing it being in a general and large ſenſe, a Franchiſe , Li- 
berty oꝛ Paivilege,and other particular Franchiſes,admitting that 
which is lald, that the Miluſer of a Franchiſe is a Foxfeiture, 


holds generally true, pet it is not in every particular true, where 


there is ſuch apparent difference and realon to diſtinguich as be- 
twirt the being of a Cozpozation o2 a Body Politick, which is 
only a Capacity, and other particular Franchiſes, which are E⸗ 
ſtates ; there is alſo apparent reaſon to diffinguiſh betwirt one 
and the other, they being fo much differing one from the other 
fn nature and reality. But next, That this was never taken 


in Law to be ſuch a Franchiſe, Liberty, oz Paivilege as was 


compꝛehended under the general meaning of Franchiſe o2 Liberty, 
_ By Sta. of Gloſt' Writs were to go to all She- 
—4y riffs fozty days befoze the Eire of general Sum⸗ 

mons, fo? all to come in at the Eire to claim their 


Puvfleges; and the ſecond day of the ſitting of the Juſtices 


in Eire a Proclamation made to the fame purpoſe. In the 
Comment upon that Statute it appears, that if 


nfl. 2. 281, 282. the party div not appear, his Franchiſes were ſeiſed 
into the King's hands, Nomine diſtrictionis, and if not replevied 
_ ſitting the Eire, they were forfeit o2 loſt foꝛ ever. If the party 

did appear, and did not claim, then they were loſt fo2 ever. In 


all the Pꝛoctedings in Eire, there is no ſuch thing can be found: 


That the Cozpozations did come in and make Claims to their 


being Coꝛzpoꝛations d2 Bodies Politick, oꝛ that ever any were 
ſeiſed tf it be ſeiſable into the King's hands, oꝛ was fozfeit foꝛ not 
Claiming. Fulher and Heyward's C. Palm. 491. It appears, that 
the Dean and Chapter there Surrendꝛed their Charter, and all 
their Mannoꝛ Lands, Poſſeſſions, Pꝛivileges, Franchiſes and 
Pereditaments, Spiritual and Tempozal, and this with intent 
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to Surrender, that there might be a new Cozpogition erected 3 


as is recited in the Letters Patents of new Erection, In this 


Caſe, Rep. 3. 75. And. 2. 120. Jones 168. reſolved, that by this 


Surrender the old Co2pozation was not ſurrendered. This Judg- 
ment doth conclude, and muſt be given, either becauſe by the woꝛd 
Franchiſe, and the other general wozds, the Franchiſe of being 
a Copozation was not compꝛehended; o2 if the woꝛd's ſufficient, 
and din compiile it, that it could not by Law be Surreudered. 
This J think ſufficiently ſhews that Cozpozations were in Law 
as Perſons natural are, and in like manner claimed , and that 
the being a Body Politick oꝛ Coꝛpoꝛation, was not to be claimed, 
compiled, o2 meant within the general wozds, Franchiſes , no 
moze than the Liberty o2 Franchiſe of Denizen, 02 Banumiſſton. 
Next, No inſtance can be given of any ſeiſure of any Cozpoza- 
tion 02 Body Politick fo2 any Foꝛkeiture, Seiſure of their Liber- 
ties, 02 putting Officers upon them, is quite another thing, as J 
ſhall ſhew pꝛeſently: So that theſe general Sayings in Law. 
Books, that Miſuſer of a Franchiſe fozfeits the Franchiſe; 
neither in Law oꝛ Reaſon extends to the being of a Body Polt⸗ 
tick o2 Coxpozation ; but is applicable only ta particular Fran⸗ 
chiles of other natures 3 and the other reaſon, that that which is 
grantable is foxteitable, is as fallactous as befoze appears. 


3. For the Records cited to prove that the Corporation or Body 
Politick may be Forfeited , I will ſtate thoſe that are moſt Effe- 
ctive, and doe them right therein. 


Johannes Dennis, Mapoꝛ of Sandwich, and thrie p „ +, 
more , were attached to anſwer Domino Regi de | 
placito tranſgr” & unde Robertus de Stokho, Sheriff of Kent, 
qui ſequitur pro ipſo Rege, complains that he had ſent his Bat- 
liffs (naming them) to make Execution of the King's Writ, in 
Villa de Stanore, qui eſt Barona domini Regis, and that the De- 
fendants, with Swozds d2awn, took away the King's (Urit, and 
trod it under their feet, and would not ſuffer it to be executed, 
unde dicit quod deterioratus eſt, & damnum habet ad valentiam 
2000 Barks. The Mayo? appears, and pleads to the Jurisdi⸗ 
>fon , that he ought not to anſwer this matter, except in the 
Court of Shipway. The Sheriff replies, That Stanore is the 
King's Barony, belonging to the Barony of St. Auſtins, and 
relyes upon a. Recow before Juſtices in Eire, where an Amercia- 
ment upon that Utlt was foꝛmerly ſet. The Mapoz refuſeth to 
plead over. Then a day is given over: Then tis entred thus, 


Poſteaq; coram Domino Rege & ejus Conſif Quia Barones del 
Cinq; Ports nec aliqui ali: in Regno noſtro poſſint clamare 


talem libertatem, quod non reſponderent Domino Regi de 


contemptu ſibi fact' ubi Dominus Rex eas adjornare voluerit; 


Et quia predict Barones non protulerunt aliquas Chartas a 
© z == Regibus 
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- Re epibus encelll, in quibus non fuit excepta Regia Dignitas, 
— eſt bas reſpondeant; & quia le Defendants 
would not aulwer any other where than in Shipway, conſi- 
deratum eſt quod habeantur in defenſionem pro convictis de 
predict Tranſgr & Contempt. Er quia the ſaid. John Den- 
nis is conviced of the ſatwOftence, and the fact of the Bayoz, 
in thoſe things which touch the Commonalty, is the fact of 

the Commonalty, conſideratum eſt quod Communitas de 
Sandwich amittat Libertatem ſuam, &c. Then follows, 
Poſtea, in preſentia of the Biſhop of Bath and Wells, then 
Chancellour, and others, cum Aſſenſu Regis, an Agree⸗ 
ment betwirt the Abbat ol St. Auſtins, the men ol Stan- 
nore and Sandwich, de omnibus contentionibus.. 


And then goes a long Agreement betwirt the Jbbat and the 
— of Sandwich & and Stannore, concerning their Jurisdictiong 


Et ſi aliqua pars contra concordantiam illam ire vel facere, alia 
pars habeat ſuam recuperare per breve Domini Regis de Ju- 
dicio exeunte de iſto Recordo. Et pro hac predict homines 
vadiant predict Abbati 100/Parks, which the Abbat remits 
fo2 10 doliis Vini, pretii 30 Parks, to be N at _ 4 


This is the Reco at large and foz the Extract in the Col⸗ 
lections at — an; whether it be of this Recoꝛd, oꝛ any 
Execution that went out upon it, non conſtat: But that J 
think it could not be upon this Recow; fo2 the Recam is not 
30 Barks annuatim, as the Abſtract is, and the Entry-of the 
videtur at the concluſion, quod Judicium extendit contra Barones, 
Quinque Portuum, & eorum Libertates, ut mihi videtur, that is 
not my Lozd Hales his Note, noz doth it appear whole it was. 
Out of this Recozd how can a man infer that a Coꝛpmation ſhall 
be foxteit lo the Milcarriage of the Mayo, o2 Officer, how doth 
it appear from hence, that they ſhould loſe o2 fofert their being 
a Coppotion. p amittat Libertatem all that is meant thereby 
is their Liberty in — 92 the Liberty they claimed to be 
tmpleaded in the Court of Shipway, and the Mote in the Ex⸗ 
tract, videtur quod Judicium extendit verſus Barones, muſt be, J 
think, taken td be as totheir Liberty in Stannore , M to be ſued 
only in the Court of Shipway. J have taken the moꝛe notice of 
this Recozd, becauſe it hath countenance of a judicial Pzocee- 
ding; but as to all the other Recozds cited, 

a AArit ta che Sheriff of Glouceſter, reciting, 
Membr. 5. That the King, foꝛ injuries and contempts-done 
| the Papo and Commonalty of Briſtol, the 

Liberty of that Ut by Bartholomew de Baddleſmere, Cuſtos of 
that Gift into his hands had ſeized. The Crit 8 br 
eriff, 


azaink the (in of London. 
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Sheriff, that the Cuſtos ſhould hahe the Execution of-Wirits, as 
the Bayo2 and Bailiffs uled to have. And the times ol Henry 
the Third, Edward the Firſt, Edward the Second, ant Richard 


the Second, there were frequent Seiſures of the Dice of Bayoz, 


and the Kings did nut in a Cuſtos in the place of Mayo, 82 made 
a Mapoz, and theſe are called-Seizures of Liberties.- | 
Wing Henry the Third put in a Cuſtos over 

London, which continued tilt the 54th of his H; 
Reign, and then taken off, and the City refiozen 

to its Election. | | 

Edward the Firſt put in a Cuſtos, and cantinu- E. 7. 

ed ſa to doe till the 25th Bear of his Reign, and 

then taken off. | | f 
.. The x4th of Edward the Second a Seiſure of the :Dffice of 
Mayo by Henry de Staunton, and his Fellows, Juſtices in Eirs 
in the Tower, and Mapoꝛs put in by the King till the 20th of 
Edward the Second, and then reſtoꝛed: But fag that of Richard 
the Second, give me leave to digee(s, and give you the ſtate 
of it out of the City Regiſters, which are maze full than theſe 


* ACUrit from the King to the Yayoz, Sherifhs, 15 3: July +2. 
and Aldermen, commanding them to come uch G7 keg 
twenty four puncipal Citizens, befoze the King | 
and his Council at Nottingham, in craſtino Sancti Johannis Bap- 
tiff tune prox” ſut, and to hing ſufficient authozity from the 
Commonalty to anſwer ſuch things as chouln be objeced, 
They appeared, and had a Letter of fAttoznep, 'ubi pro diverſis 
deſectionibus in Commiſſione ſuo ſub communi Sigillo, & aliis de 
eauſis, the Mayoꝛ and Sheriffs were diſcharged of their Offices, 
and committed uiverſis Priſonis; -and' afterwards, the firſt of Ju- 
ly, Sir Edward Dallingrigg, made Cuſtos bp the King, came to 
the Guildhall, aud his Commiſſion being read, he was ſwo2n bee 
foe the Aldermen, ſecundum quod Majores ante jurare ſolgbant ; 
the King allo made the Sheriffs, and they were alſo woꝛn. This 
is alſo entred in the City Regiſter, Lib. H. fol. 270.b b 

It appears that the King firſt ſwoze the Cuſtos, ,, G N 
and the Sheriffs, to be true to him, and alſo tur- % l. 
ned out the Aldermen. And that the Proceedings 
were befoze the Duke of Glouceſter, and other Laws, by a Com: 
miſſion , to enquire of all Defaults in the Bays? and Sheriffs, 
in the well governing of the City, awarded upon the Statuts 
made by the Ring s Gzandfather , and that they were convicted 
by their own Confeſſion, and thereupon the Liberty of the City 


The Pardon and Reffitution entre, and there- A. ef. 2 
by tis recited, that the eedings were UPON abi pa. 
the Statute, and the Judgment was, That fox 


the firſt Offence they thould foxfeit one thouſand Marks; fo the 


— 


* 
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ſecond two thouſand Marks; and fo? the third Offence, that the 


Liberty ſhould be ſeized. 

The Statute 28 E. z. cap 10. enacted, That the Mayoz, She- 
riffs, and Aldermen of London, which have the Governance of 
the ſame, ſhall cauſe the Errours, Oefaults, and Milpꝛiſions in 
and about the ſame, to be cozrected and redꝛeſſed from time to 
time, upon pain, that is to ſay to fozfeit to the King fo2 the firſt 
Default one thouſand Marks, the ſecond Default two thouland 
Marks, and fo? the third Default the Franchiſes and Liberties 
of the City ſhall be ſeiſed into the King's hands. And that the 
Tryall of theſe Defaults ſhall be by Enqueſts of fozeign Coun- 
tries, and the Pans levied upon the Wapoz, Sheriffs, and Al- 
dermen. Upon this Statute were the Pꝛoceedings of R. 2. 
grounded. The other ſide have likewiſe much relied upon ano⸗ 
ther Seilure made of the Liberties of the City ol Cambridge. 

A great Riot committed by the Town, upon the 
Ne Rot. Par. Univerſity, heard in Parliament by way of Pett- 
Dy 4 228. tion, and fozn of Articles exhibited by the Scho⸗ 
lars againſt the Mapoꝛ and Batliffs. Upon rea- 
ding of which it was demanded of them what they could ſay why 
their Liberties ſhould not be ſefſed : After many Shifts they ſith- 
mitted themſelves to the King's Mercy. The King thereupon, 
by common conſent in Parliament, ſeiſed the ſame Libertfes fn- 
to his hands, as afozeſatd, and then granted divers Liberties to 
the Univerſities, and certain Liberties the King granted to the 
ſaid Yayo? and Batliffs, and encrealed their fozmer. Theſe are 
the moſt - ſubſtantial; it would be too tedious to repeat all, fo2 
there have been in thoſe days, but not ſince, many like Seiſures 
of Liberties, as theſe; only general, but nothing particular to 
our purpoſe, and though not cited, J ſhall alſo mention thoſe” in 


Crook. 
Cr. 1, 252, Ty. . Certiorari to the Mayo? of Fith; they diſobeyed 
Cr 1.252. Ty% the Crit, and gave ſcurvey Wows; and there⸗ 


upon Mr. Noy cited two caſes of Seiſures of Li⸗ 


berties. The Biſhop of Durham had contemned the King's 
1 ny r the Meſſenger. An Inkoꝛmation erhibi. 
ted againſt him, the . pꝛoven; adjudged he 
33 E. x. tot. 101. ſhould pay a Fine, quod capiatur, and ſhould 
loſe his Liberties fo2 5 time; becauſe juſtum eſt 
quod in eo quod peccat in eo puniatur. Another 


21 E. 3. rot. 46. in Banco Com a Pꝛohibition awarded to the Bi⸗ 


hop of Norwich, and he excommunicated the 
Party that 4 5 the Mrit; the Party bzought his Action, ad- 
judged againſt the Biſhop, that his Tempozalttes ſhould be ſeiled 
till he abſolved the Party, and ſatisfied the King fo2 his Con- 
tempt, and, that the Party Wand recover 108 1 Damages. 
IJ anſwer to them, = 


1. They 


VI 


— — 


againſt the City of London. 
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1. They were all above three hundꝛed years ago, except that of 


16 R. 2. which is above two hundzed and ninety , and no ſuch 


thing ever done ſince, what ſfreſs oꝛ weight can be given to ſuch 


Pzoceedings?.. To what Rules of Law, ſince known oz practiſed, 


can we bꝛing theſe Pꝛoceedings? Are they now legal Pꝛecedents 
fo2 the like things to be done? The Writs out of old Recozdg 
fo2 the Ship money, and the Knighthood-money,' had as goa 
Recows to warrant them, and much more plain to the purpoſe 
than theſe. The Pꝛecedents of Edward the Setond, and Ri- 
chard the Second, either of their Lives, oz of their Deaths ; 
02 of the Lives o2 Deaths of ſome of the Judges of thoſe days, 
ought, as J concetve, to be no Examples. And fo2 H. 3. E. 1. 
E. 2. and R. z. and thoſe times, they were times of great trou · 
bles and diſozders, and what was then done fs no Rule oꝛ Pꝛe- 
cedent fo this Court, v2 any other Court of Juſtice, to go by, 


unleſs. by later times allowed oꝛ appzovev. No Law-bok o2 Re- | 


pozt of any judicial Pꝛoceedings, either of E. 2. oz of E. 3. oz 
any later Book of Law that J have yet heard of, oꝛ met with, (and 
IJ doubt not but if there had been any, the King's Counſel would 
have made uſe of them,) hath ever given ſo much credit oꝛ coun⸗ 


tenance to theſe Pzoceedings, as to take any notice of them. Co 
make uſe of old Recozds oz Pꝛecedents, the Gꝛounds oz Reaſong. 


whereof cannot now be known, to ſibvert any Law. oz Govern: 


ment eſtabliſhed, is neither adviſable noz commendable, But 


fo2 anſwer to them: 


Reſp. As to that of 16 R. 2. that you fee ts grounded upon 
the Statute 28 E. 3. c. 10. and can ſignifte nothing to the preſent. 


purpoſe, foꝛ there, accozding to that Statute; they condemn the 
Mayo, Sheriffs, and Aldermen upon their Confeſſion, that they 
had milgoverned the City. The Mayoꝛ and Sheriffs being com⸗ 
mitted to Pzifons, and this done befoze Dukes and Earls, by 
ſpecial Commiſſion to that purpoſe appointed, and convicted by 
their. confedfon, fo2 the firft, ſecond, third Offenſe all at once, Js 
this of god. Authozity in Law? And fo2 the others, that of E. 2. 
was befoze Juſtices tn Eire at the Tower, the Office of Wapozalty 
ſeiled into the King's hands, and replevied from year to year. 
And that Seilure that was made by King E. x. fo what Reaſons 
92 Ozounds, oz by what ſozt of Pzoceedings, doth not appear; 


all that doth, appear of it is, that de facto Cuſtodes any Bayozs 
were put upon the City, but quo jure who can tell. Me know 


theſe times were times of trouble, in the Barons Mars. 
The Barons, Simon Mountford, Earl of Leice- | 

ſter, being their General, kaught a Battel with 1 H;. 

the King at Lewes, and to the King and Pꝛince 

Edward the firſt both Pꝛiſoners. 


The Barons differing among themſelves; and Hz. 


the Earl ok Glouceſter joined with the Pꝛince, who . 
| N | go 
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got out "of Piifon, another Battel was fought at Eviſhans ; and 
the great Earl Mountford Niatn ; and then at Wincheſter by Pa⸗ 


liament all his * and the Liberties of the City ot London 
ſriſed, and in ſuch times as theſe, and which followed in E. 1. E. 2. 


and R. 2. it is not to be marvelled ik there wers many Seiſures 


and Cuſtodes put on the City, tis moze a marvel” they were not 
deſtroyed. The Statutes made in theſe times, thew not only 
the Diſowers,. but that the Liberties mere greatly O_o 82 


elle there would not have bien Statutes to confirm them whe- 


ther the Inkringing oꝛ Seifing were the Cauſe oz Ellett, is hard 


to know; but fut befoze in thoſe times there were-undoubtedſp 


many ertravagant As of all des, which pꝛoduced Magna Cliarta, 
made the 9 H. 3. fo; confirming of the Liberties and Puvileges, 
not oniy of London, but of all other Towns: -and-aftec theſe 


times, in the ther Refgns of the the ſuiccieding Kings, how 
many other Statutes fvz confirming the Liberties anvPuavileges 


of the Cittes any Towns were made 1 H. 4. cap. 15. The Pe- 
nalties and Foxfeitures {mpoſed by the Statute 28 E. 3. cap 10. 
upon the City of London put inte the fame Conitton withother 
Ciries as to Penalties and Seifures. 
to all the-Cities ann Boꝛougha, the 

Liderriog-any Fraiichifes which they by fozmer Gzants oz Con- 
exmations had, viz. 4 H.:4. Cap. 1. 

. Confirmed in like manners by H. 4. Cap. 1. 

Again conflerties-m-like-manner, by 3-H.-5. Cup x2 

Again confirmed by Statute of 2 H. 6. Cap..5.. 
By which it appears What. a ſenſe and memozy they had of the 
Selſures this has been of te Liberties and 


of 3 — 


That I may not — — but 


man nee and make/plain what Phave-affirmey;. | 


Sivo mo lcabe to Tool back to the} Intonation and Replicas 
- — krom thenes to male the Points that we argur ſingle, 
clear 

The — that ſaith that o uſurp d upon the King to 
be a C on and Body Politick, but in truth ars none. 

The ſets lot the title tao — by Proſerip 
7 out of mind. : The 


] 


| toy 
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Called befoze the King and his Count, ans the 
und they choſe Henry de Gabeys Wapd),, Ati 


— 


1 — 


Ez 


as Recods, this is moſt evident. The. putti 
E. x. continued ko the [pate ot Eleven prars, 
ta the 26 E. 1. and then they choſe theft Wapo? again. By dhe 
City wks it appears, that their Coutt of Puſt- . . 
Amps all — continued, aß at other ies, M- 51. 7. 
Dermen all along. | 12 L. ser Hai: 3 
Radulphus de Sandwyco Cuſtos Civitat London, - #4 E.. 
Henticus le Walleys, and others, Aldermen (naming 
them) & univerſales Communia ejuſdem Civitatis, make a Con⸗ 
vr punce of an Houſe. to John de Bang well. . GH 


-  The.Court uk Alvermen holden betote the Cu- 20 E. „ Lib. A 


ſtos and Aldermen. £16 e 
With the King's Remembzancer in the Exche⸗ 16 E. 1 . 
quer, Cives London venerunt coram Baronibus &x 2 
preſentaverunt Johannem de Canluar & Willielmum de Betoyne 
ad reſpondend pro Civitat predict & Com Middleſex, de his quæ 
ad Oſfieium Vicecomitis pertinent, & ad hoe faciend' preſtiterunt 
Sacramentum. 179 0 fs er i £1 3h 
Ibidem, The Pꝛelentment and Swearing two . . Ro t.. 
Ibidem, Che like. 10 49 2E l. Re 3. 
Ibidem, The line. = bi Rae 
Auby le - Artheit attachiatus fuit ad reſpond 21 E. 1. Lib. C. 
Communitat' Civitat* London de placito, fo that 19. * 
he, being no Freeman, Merchandiz ed in the Ci. 
Another une Sutt >xainl an Aa fteeman. Lib. C. fol. 7. b 
A CUrit of Right in the Hullings, eught by K. 


the Copezation. Communitas Civitax Lon den 
per Radulphum Pecocks Attornatum ſuum petit verſus Hug5tieth 
Epiſcopum de Bedlam unum Melſuaghim, Gre. „„ 


All the Aldermen, and twelve ens were 17 . 1 


King reſtozed them the Eleidi of their Ma 


nd on Monday *f- 
sung comes the King s Writ, whereby the Ry daz good Ser⸗ 
vices, Reddidimus & Reſtituimus Civibus London ered ui 
cum Majoritate & libertatibus ſuis quas certis de cauſts duchith 
capi fecimus in manu Hoſtrum. So that hereby it molt evt- 
ently appcars, the Cozpozation was not fozfeit, loff, o2 diſſolved, 
Sip u Cuitos Put over them which auen in the plate ot Mayoz; 
und when removed, they choſe their Maße again. 
The Liberties not foxfeits only ſelles inte the' Wings Hands 3 

fo ſaith the ¶Urit dudum capi ſeeimus in manum goſtrum. The 
KRecoꝛd of Cambridge J have looked upon, Tt plainly appears in 
it, that the Coꝛpeꝛation was not kozfeiten and dier, as your 
ſuppole. For it apprars, that wheti they Kemeten ko the King 
to doe with their Franchlles What de plested; per it was Klvo to 
the Mays? and Baylits', their coſponte ts all other Matters. 
And afterwards , at the ſame _ the King grants to — 
2 ao; 


ga Cuſtos by Rin 
e 


£40 
x Ret 
; RAS 
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Papo2 and Bayliſts divers Liberties, by which it appears that 
the Coppozation was not fozfeit, but ftill in being, notwithſtanding 
the Seilure and Foxteiture. :  / OG ee 


The Seiſure that was by King Edward the Se- 
| cond, was in no ſoꝛt any Foxfeiture: oz Determi· 
nation ot their — 7 — but either under a Cuſtos, oꝛ under a 
Mapoꝛ put in by the King | 
Lib. E. fol 11. b The Cuſtos, Aldermen, and Commonalty ap- 
"1 + - peared, and turned out ſome of their aldermen. 


14 E. 2. 


1 b. 1 —They chale and ſwore their Sheriffs, and dy this 


time they had a Mapoꝛ again; but the Dffice of 
Mapazalty, granted them by the King. 
16 E 2. Lb E. Che King grants to Nicholas de Farringdon, 
* * the Office of Mayoꝛ quamdiu nobis placuerit. 


20 E. 2. They had a CUrit reſtozing to them the Office 


GR a of their Payoz again. OR, 
| Then fo2 the Setſure of R. 2. that continuey 
but from the 22d of July unto the 19th of September following; 
and the fozm 02 colour of Law that they han fo2 that, was the 
28 E. 3. Statute of Edward the Third ; and the Cuſtos put 
* 58 in (wom at Guildhall, and took the Dath of the 
Lib H. 269.b. Pap, as appears in the Bok which I cited; 
„„ -, where itfs:mentioned to be upon that Statute. 
But koꝛ farther Evidence, , ” 
Nn the Treaſurer's Remembzancers Office in 
4 3. rot. 2. the Erchequer, in Bago de Quo Warranto in Iti- 
| nere Northampton & Bedford, Quo Warranto 
verſus Villam de Bedford; in that Recozp are theſe things: Firſt, 
That the Utllage of Bedford had not at the laſt pzeceding Eire 
made claim ot᷑ divers Liberties, and thereupon in that Eire ad- 
judged, quod omnes Libertates non clamar' capr' fuiſſent in ma- 
nus Domini Regis, and had not been replevied, but Cozpozation 
nat (eifed, Thereupon the Coꝛpoꝛation offer a Fine of 8 Barks 
to the Ring, pro licentia clamandi their Liberties, and admitted 
to fine: But then it appeared, that the Bayoz, and the Coꝛo- 
ners had ſat in Judgment, and condemned men foz Fclontes com- 
mitted out of the Juriſdiction; and thereupon 


Conſideratum eſt, quod predict Libertas de Jnfangtheife, & 
Officia Major, Ballivorum, & Coronatorum ejuſdem Ville 
capiant' in manus Domini Regis. Sed quia cætere Libertates 

& conſuetud Ville predict abſque Miniſtris pro communi 

- Utilitate Populi ibidem nequeant conſervari, the Court puts 

Johannem de Tound Cuſtos, Johannem Wymound and Ri- 
chardum Rounds Batliffs, and Nicholas Aſtwoc and Wil- 
liam de Knight Cozoners, who are all ſwozn to execute thoſe 
Offices, and to anſwer the King the P2ofits, 


Pereby 


_— — 


azainſt the City of London. 
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Þereby it appears, that the courſe was not to fozfeit oꝛ diſſolve 
the Copozation. ' They never were ſo unreaſonable ; foꝛ hereby 
all their Lands and Goods, and all the Debts owing by them, 62 
to them, wauld all be loſt: All they did was, they put in Officers 
to preſerve the Coꝛpoꝛations. So that J think there is nothing 
moꝛe plain, that though the Liberties were ſetſed, and that Offt- 
cers, Cuſtos, 02 Pay92s, were put upon them; pet the Cozpo- 
tations, o2 Bodies Politick, oꝛ their Liberties , were not foz- 
feit , 02 determined: It they had been either fozfeited, o2 


determined, could the Mrits of Reſtitution have ſet them up 


again? The old could never be reftozed 02 ſet up again, but 
by Act of Parliament; they might have had new Charters, and 
haue been made new Coppozations, but the old could never have 
been reito2ed, if once foꝛteited, as now imagined. So that the 
Point betwirt us is, Whether the Kecozds of E. r. E. 2. and 
R. 2. of Foxfeitures and Seiſures of Liberties , ſuppoſing the 
Cauſes oꝛ Dffences fo2 which they were ſeiſed were very great and 
povoking, as in all pꝛobability they were, do pꝛove that thereby 
the Coꝛpoꝛations were fozfeit, diſſolved, oz determined? It ap- 
pears they were not fozfeit. You can never avoid it. It abuſing 
the Franchiſe o2 Liberty of being a Coppozation be a Fozfeiture , 
as you affirm, and that they were ſeiſed fox being fo2fert; then 
the Dffences that were committed by theſe Cozpozations in thoſe 
Painces times, were Fozkeitures, and conſequently the Seiſures 
diſſolved the Coꝛpoꝛations. They could not fozfeit and loſe their 
Cowozattons, and yet keep them. And that they ſtill had their 
Being, is moſt evident by the Recows of thole times, ſhewing, 
that they acted, and enjoyed their Coꝛpoꝛations under thoſe Sei⸗ 
ſures, only a Cuſtos inſtead of a Mayo, all other things the 
fame, That they have in all Ages ever ſince been allowed to be 
Coponations by Peſcription never denied 02 queſtioned. That 
the Aas of Parliament immediately following, confirming their 
Pzivileges, never queſtioned their having them. Mever any 
thoughts of making void any Foxfeitures by theſe Acts, oꝛ any 
new Gꝛants, but always pleaded by Preſcription. - Theſe things 
plainly ſhew, that the Dffences committed in thoſe times did not 


foxfeit the Coꝛpoꝛation; and all that dark Authouty they have out 


of thoſe Reco2ds is direaly againſt them, pzoves only that theſe 
Abuſes gave only Cauſe of Seilure of ſome Dffices, but no Foz- 
feiture of the Coꝛpoꝛation, that ſtill continued. 7 
Þaving thus anſwered thoſe old-Recows, and ſhewn that they 
are of Authozity foꝛ me againſt them. And ſince it hath been tir- 
red in this Caſe, whether a Cozpozation, 02 Body Politick be ſur⸗ 
renderable oz not? And inſiſted upon by the other ſide that it ts, 
and from thence an Argument dzawn to p2ove, that if ſurrende⸗ 


rable, tis foxfeitable, UThether it be ſurrenderable o2 not, per- 


baps fs alſo doubtfull, that J think a man cannot argue from it 


any thing. Firſt J am ſure there is no great reaſon why it 
Gould be; fo2 ſince that men that are of the Coxpozation take up. 
b | on 
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en their coming; to be free an Dath to peferve the Rights, Libcr- 
ties, and Þ2ivileges of it; and ſince the Aitive Members ate it: 
traffev to all the other Members that elect and choſe them, and 
allo fo? their Steicceſſoss I cannot fee howa man can ſatigtie him 


ſelf in ſo dding. 
Rep. ri. 98. St. James Baggs Cale 3 They forfeit their Free 
dom by doing concrary to their Oath and Truſt. 
Jf every Freeman by his Dath and Truſt be obliged. to ſerk 
the Benefit, of the Coꝛpoꝛatton, to furrender is againſt the Dath. 
The Law ſeems to have a care of preſerving Copozations, and 
therefoze pꝛobides that the tqking any new Charter, though there 
be many Ateratfois in Difices and Names, yet doth not ſurren⸗ 
der the old. Butt were ft ol any other Franchiſe, the ext a- 
new of the dame thing fs a Surrender of the old. 
Dean and Chapter of Norwich Caſe, Rep. 3. 7 
Jones, 266. Fulcher and. Heyward's Caſe tems a ſfro! 

: Caſe to pzove. it not furrenderable. And thoug 
the Btthop div nt in that Cale joyn in the Surrender, thatcan- 
not hinder ; becauſe the Bſſhop is no part of the Cozpozatton , 
and therekoze cannot hinver them to ſurtender if they will. 

H. 26 22.6 „ A UM Micoponate, by the name of Bayliffs : 
The Ning de nova Mtowomates them by the name 
of Sheriffs ; Are their 9 that they befoze had gone? no 
Dieu defend, afth the Beo. But this being not my queſtion, J 
intend not to debate it thzougHy , but tu kep tu the point of a 
Fozfeiture of a Body Poſitick oz Copchation, and farther to 
examine the reaſonableneſs anv juſtice vf this Ovarine of For- 
fefture, and Re How adequate and juſt ft 85 0 ey that is the thing, 


I percetve deſired. | 


1. F irt, Their Poſition is, That a Corporation or being of a 
Body Politick, is a Liberty or Franchiſe , and if abuſed or 
milked, is forfeited, determined and diffolved. 


bat J may a little unvetſtand this Poſition , and conſider of 
Abuſe and Miluſe, and of the extents any ronfequences of it; 
Bp Abtiſe v2 ne, every Act that a Cowotation vath, that 18 
Abe dy Law, is, as J take it, an Abuſer o2 Pflufer, Je 
a Copogationteteive any Poney that ts not due to them, if it 
be 8 of TY LAW, that is a Foxelture , 1 it be 
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Erroꝛs ſometimes, in their actions as natural Perling a are. And 
muſt it be ſo penal ta them that every Exxoꝛ, Diluleror abut, 
8 Can it be reaſonable oꝛ juſt in Lam that 
S can be? Laus are made foꝛ Pꝛeſervation, not toꝛ Deilru⸗ 
tion; if every Abuſer oz Biſuſer forfeit, be it a ſmall TranC 
gceſſion, is it either reaſonable 02 pꝛobable that an Law hall 
puniſh it with deſtruction” of the Body? The-greateſ 6 
be it Treaſon oꝛ Rebellion, o2 the leaſt illegal act, Olkence, 
NYisdemeanour, muſt have the ſame meaſure ot Puniſhment 
this Rule, and the Law; then doth not diltinguich. It 
Body, 92” Perſon , hath. a — —- — 
to tatze lach Tolls, and be takes them; —— 
be, beſides Foxfeiture ot his Market? Cuby could a Coꝛpora⸗ 
tion then not only in ſuch Caſe, oꝛ oz any Difence 02 Biſcars 
riage to the value of a Peny , fozfeit and loſe, as in the Cale ot 
High Treaſon, his Life o: Being, Lands, Goods and all? This: 
ot be-agrixable to any Rules 02 Reaſon of aur Lam; and 
J: take it, it cannot be the Law. The next thing is the 
Piſchjets and Inconventences. | | 


2. The Miſchiefs and Inconveniences that muſt attend this Bo- 


ctrine or Law of Ry and A if the Law 


be ſo. 


. Firſt, Let us conſider, whether thi atone ks do nat 
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either the Government oz Juſtice of the City; as about Mint · 
fters; and payment of their Dues, Buildings, Pabing ot Stra ts, 


Sewers, Enfurance Office, and many others. Sirthly, What 
ſhall become of the Dzphans, and all the Moneys and Debts the 
City owes; and all the Charities in the City: Me have ſeen the 
City burnt, and may remember what a Swarm were unhived 
thereby 3 but we never pet law it diſſolved, no2 are the conle- 
quences meaſurable. And though it pleaſe his Majeſty upon the 
Diſſolution of this to grant a new Charter, yet it will be. impol⸗ 
ſible any of theſe things can be pꝛeſerved: Their Lands, E- 
ſtates, Debts, Paivileges, Cuſtoms, are all perſonal, and an⸗ 
nexed to the Coppozation, and muſt live and dye with it; the ſaid 
Acts of Parliament are all fixed to this Coxpozation ,. and ſo are 
the Charities, and cannot, as J-conceive, be ever transferred 
to any other to be new created. A new Coppozation can be in no 
ſucceſſion oꝛ pzivity with the ldd. 
Jf a Body Politick be once diſſolved, though a 1 
new one be founded ok the ſame Name, that can Ut. 1. 102. b 
have no ſucceſſion to the old, noꝛ come in puvity | 
to it: Therefoze is it that in the Deau and Chapter of. Nor- 
wich Caſe, and in Fulcher and Heyward's Caſe, the Pꝛeſer⸗ 
vation of the old Cozpozation is inſiſted. on. If every Abuler 
committed by a Coꝛpoꝛzation, be a.” Foxfeiture , Determina- 
tion, o2 Diſlolution, Js there any one in England not foꝛteited 
and diſſolved? Abuſe is a wozd of wondertull large ſenſe; when 
the Law ſpeaks of a Franchiſe abuſed o2 miſuſed,. it is applicable 
to a particular Franchiſe, as to a Market, Court, oz the like, 
and if that Franchiſe be miſuſed oꝛ abtiſed, in Oppꝛeſſion oꝛ mil⸗ 
uſe, contrary to the ends of it, ſome certainty there is in it: 
But the Abuſe of a Cozpozatton extends to all its Aas, and all 
Eſtates of the Coꝛpoꝛation, and all the Pziviſeges of all the par⸗ 
ticular Perſons, and all that are concerned in them, are ſuffer: 
ers foz every Abuſe, oꝛ Milule, oꝛ Mil act, oꝛ Treſpaſs, how ſmall 
ſoever. Cho can tell in the Actions ot a Perſon what may be 
taken to be ill oꝛ illegally done, 02 an Abuſe * Tho will truſt a 
Coꝛpoꝛation, if its Duration and Exiſtence be ſo fickle and in⸗ 
firm, that every Abuſer o2 Piſurer ſhall foxfeit it? There will 
be no need ot Officers to be amoved, thereby to determine this 
Coꝛpoꝛation at will and Pleaſure, this Poſitton.contatns 


enough 
to doe all; Theſe great conſequences attending this Doctrine 


of Foxfeiture,- are Reaſons to pꝛave the Law otherwiſe, | 


Obi. But, ſaith Mr. Attomey, (if J underſfand him, ) · we do 
not intend to deſtroy the Corporation, though we ſay in 
our Pleading that you have forfeited your old Corporation, 
that you have without any lawfull Authority uſurped upon 
the King, and pray in our Replication, that de Libertate 
Privilegio & Francheſia illa, ( viz. the being a Cozpozati- 
on,) abindicantur & excludentur. Theſe are but words of 


form | 


"mm. 
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N form, we only will lay the King's hands gently upon it, and 
— a1 , but the Corporation ſhall not be deſtroyed or diſ- 
* | 


Reſp. This is wonderfull, and a great Compliment to the Ci⸗ 
ty, as I take it; let us not flatter oz vecetve one another. Me 
are not now in the regular nays in the Recoꝛds mentioned, noz 
in ſuch fozt al Peaceedings as in thoſe diffracted times. Let us 
not go by blind conjectures, out of old Recozds, and being in 
unknown ways. Ce are now in a Quo Warranto, which, ag 
Pr. Attoznep truly ſaith, is in the nature of a UUrit of Right; 

and a UUrit of right is the higheſt. Uirit that 
Ad 2 282 4g. is in the Law, and the Judgment therein, and in 
4 this Quo Warranto mult be concluſive to all Par- 
ties. It given againſt the Oefendants, it muſt conclude them 
fo2 ever, and diſſolve their Co2pozation, and if given againſt the 
King, he ſhall never hereafter being it in queſtion fo any cauſe 
pꝛecedent. Cook's Entries 527.D. hath a Pꝛecedent of ft, Con- 
ſideratum eſt, quod the Defendant de & in Libertatibus, Privile- 
giis & Francheſiis pred. in Informatione predict ſpecificat' nullo 
modo ſe intromittat, fed ab iiſdem penitus excludatur. The lie 
againſt Ferrers, and the Virginia Company, and 
others may. be found. The Court can- 
nat alter the Judgment, it will be erroneous if they doe. And ta 
talk ot a Judgment of a Seilure, what is the meaning of it, oꝛ 
ſuch Jungment? Js it final o2 not final? The Court mult gine 
JI final n the Party, if he think fit, may have his 
Uarit of Errour. The Court will not take auy of your old Re- 
cams to go by, if any tuch to be um, that would warrant any 
other Judgment: Theresa a Seilure, without ſuch a Judgment 
that deternunes the Eozpozation, cannot be any way bzought to 
paſs, as J believe, nos can J land in whom, by your Set- 
ſure, vou would. have the old Co! to ſubliff,  Transfer- 
red from the Perſons in whom it now ſubliſts J think is impoſſt- 


M. 21 Jac. r. 9. 


ble, but diſſolded by. nur Judgment it may be: And J hope your 


Lachip will nat be induced by ſin unwatrrantable Things, 
That a Judgment ſhould be given that ſhall neither diſſolve the 
Copozation, nod continue it, that chall neither be fo2 Flaintiff 
uo: Dekendant, that wall leave the Coꝛpoꝛation neither alive noꝛ 
dead, but in Tranſitu, 02 Limbo Patrum: A Judgment 
Quad capiantur, 02 quod Libertates & Francheſii pred ct 
ſeiſiantur in manus Domini Regis. 
UUas there ever ann the like? Udhat ſhall be underſlood by 
it 2 Shall me be afterwards a Coꝛpoꝛation? Shall our Bagt- 
rate continue? Shall: we haue our Lands, Markets, Tolls, 
Cuſtoms, o: Franchilss, oz not? ©xſhall-we-be none, and yet 
not diſſolved? J muſb confeſs J am confounded: in theſe Mo⸗ 


OA 


Next, 
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Next, As to the Authozities in Law fo2 me + - . Rand 
1. J take ft tobe a great Authozity fo2 me, that there is no 
Precedent, 02 Judgment, oꝛ Bok Caſe,. pꝛoduced oz found, 
that ever a Coꝛpoꝛation was foꝛleited. It lyes upon the other, 
ſiveto p2odiice it, 02 ſhew it, and no doubt they would , if there 
had bien any, but there is none by the Authoꝛittes they cite; vou 
may eaſily perceive, any ſoꝛt would not be omitted. "oY 
2. The Nature ofa Cozponation, as our Boks do deſcribe it, 
ſhews it not fozfettable. J take it plain out. of the Caſe of Sut- 
ron's Holpital, and the other Books there cited. fe, e 9 b. 
A Coppozation aggregate is Jnviſible, Immoztal, 21 E. 4. 77. 
and reſts only in Intendment and Conſideration Ry” 
of Law, cannot commit Treaſon o2 Felony, be Out-lawed, Ex⸗ 
communicate, hathno Soul, cannot appear in Perſon, cannot 
doe Fealty, cannot be Impꝛiſoned, not ſubject. to Imbecility oz 
Death. They cannot commit any actual Trel- 1. Corp. 24 34 
paſs o2 Diſſeiſin, except under their common Seals -:-. 
by command pꝛecedent, oꝛ aſſent ſubſequent ; when our Boks 
ſay, that they are a Body Politick , and reſt oꝛ have their being 
in Intendment o2 Conſideration of Law; thereby is meant, that 
that they are by Law enabled to Act to particular ends and in⸗ 
tents, anſwerable to their ends and creations. Their ends oz 
creations are only to be ſiibſervient. ro the publick Good, and Go- 
vernment and Pyqeſervation of the City oꝛ Town Jncoppozate , 
of the Members thereof, And if there be any Act done hy the 
Dembers that are the active part of ſich Coꝛpoꝛation, to any 
other intent, end, o2 purpoſe z This, not the Act of the Coppo- 
ration, but of the particular Members, and they only  anſwera- 
ble fo2 it. And as to particular Offences and Miſcarriages in 
this Caſe alleadged, it cannot be denied, but that the particular 
Members are anſwerable koꝛ it; and ik they, then accoꝛding to 
all Books, they ought not to be doubly chargeable oꝛ anfwerable 
in both Capacities. And the Caſe cited out of Bagg's Caſe, of 
a Frieman convict of Perjury, and thereupon Digfranchiſed, doth 
not pꝛobe that they ſhall be puniſhed in a double Capacity, fo2 the 
Coꝛpozation is not thereby puniſhed, but preſerved. The being 
of a Body Politick, is only a Capacity, and in reſemblance of a 
natural Body, and no more fozfeitable than a natural Body. It 
ts ſeiſing & foxfeiting ofLiberties that we meet with, that is ſuch as 
are generally ſpoken of; as Markets, Courts, Jurisdictions, and 
the like : And in the old Recows, by ſeifing. the Liberties of a 
Coxporation, is meant, the taking from them their Dfficers, and 
putting in others upon them koꝛ a time. But a fozfeiting, duiſſol- 
ving, and determining the Body Politick, never was pet done 
oꝛ known, nog, as reaſonable to believe, eber entred into any mans 
thoughts till now; fo2 J have already ſhewn, that Offences and 
Miſcarriages that were committed by the Coꝛpoꝛations in thoſe 
troubleſome Times of E. 1. E. 2. and R. 2. fo2 which their Li- 
berties were ſeiſed, were not W and — 
| 2 2 
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thoſe Cy pozations, they alli remain Cozpozations by Pꝛeſcription 
his be And J have alſo taken notice, that the Ads of Par- 
llament that were made in the ſucceeding Kings Reigns, of H. 4 
H. 5. and H. 6. are only Acts of Confirmation ta the Cities ann 
Boꝛoughs, of the Liberties and Pzivileges. From that time 
tilt within thele thzee years, J believe it never entred into any 
mans thoughts that a Cozpozation was fozfeitable ; foz farther 
pf whereof”, divers other Statutes, and the whole ſeries of 
matter is Argument. 
is HL 6. cap. 6 The Statute of H. 6. that pzovipes againſt 
- Abuſes and Eractions made by Societies Jucozpo- 
rate by their By-Laws and Oꝛdinances, and appoints a Foxfei- 
ture of ten Pounds, and of their power to make By-Laws. To 
what end ſhould this be, if the Copauations themſelves were 
fozfeited, 02 thought ſo to be. 
The Statute of H. 7. recites the Statyte of 
19 H. J. cap. 7. H. 6. and the Eracions and Abuſes by Fellow- 
| thips, by their By-Laws and Dwinances, and 
Dwinances, and appoints a Penalty of fozxty Pounds upon a 
they exact Money by an anlawfull and unwarranted By⸗ Law, not 
examined and ſigned by the Chancelloꝛ and Chief Juſtice. 
The Statute of the 12 H. 7. cap. 6. ſets fozth 
12 H. 7. cap. 6. grievous Exactions by the Fellowſhip ol Merchant 
Adventurers, by their By - Laws, and impoleth a 
Penalty foꝛ the future. 
The Statutes 22 H. 8. 4. 28 H. 8. 5. ſhew like Exactions by 
Cozpoꝛations upon Appreutices by their 2 and By⸗ 


Laws, pꝛovides Remedp, and enags Penalty. 


las in thoſe times 
it had bin thought oꝛ imagined that a Cowozatian had been fo: 
feitable, one's of. theſe Offences foqfeited it, what need farther 
Moor. " Remedy. In the Caſe of Hoddy and Wheehoute, 
3 Eli - of excofſive Toll by the Town of Northampton. 
Palmer. 77. In the Quo Warranto againſt a Coppozation, 
-- though the Queſtion was Loncerning their taking 
Toll, and whether ſhey had fozfeit their Market, 02 only their 
Toll, no thought of foxfeiting their C tion ever mentioned. 

So that Jhink J-nap;conclude(with the tumultuous times of 
E. 1. E. 2. and R. 2. what was then done, doth plainly ſhew the 
Coppozations were not foꝛteit 02 diſſolved, That by all the acts 
of Parliament, and Pꝛoteedings in almoſt all the Neigns of any 
length oꝛ duration, ſraum that time to this very Caſe, the Dpinfous 
and «Thoughtsiof men were otherwiſe 3 as by the Statutes and 
Traulamions appears, Not one Dpinion „Book; v2 Authouity 
Noduted, oꝛ tobe found. 

Che great Concern not onlp of this great City, but of all 
other Cities, Towns, and Coꝛpoꝛations Eccleſiaſtical and Tem- 
pozal, all depend upon it. And which is moze than all, the very 
Governmont by Law. Eſtabliched, will be in great danger of Alte- 
ration by it. J 


fl 
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J have argued long, and tryed your Loꝛdchips patience 3 the 
weight and length of the Caſe, and rareneſsof the matter, there 
never having been the like befoze in any Age, will, J hope, er- 
cuſe me. But beſides the whole frame and foundatfon that 
the other ſive have latd, being all built upon general undigeſted 
Notions, as J take it, viz. That Abtiſer and Miluſer of Liber⸗ 

eg foxfeits them, without diſtinguiſhing betwirt one thing and 

nother. That the woꝛds Foxfeiting and Seiſing Liberties,found' 
in old Recozds, ſhould be Authoztttes to p2ove foxfeiting Coꝛpo⸗ 
rations o2 Beings of the Body Politick , though no fitch thing 
then, oꝛ at any time ſince, till very lately, ever thought on oz 
imagined. It was neceflary foz me to open and ſet fozth theſe 
general notions, and toerplain and diſtinguiſh; which, J hope J 
have done, that it may appear what the ſenſe of them is, how 
far they agree with Law and Juſtice , and how far not. And if 
tn the doing hereof; 92 the ſetting out the'repugiant op inconſ- 
ffent Patters oz Opinions ariſing in this Cale to matutain this 
Quo Warranto, J have expꝛeſſed my ſelf in any other manner than 
became me, J humbly beg pardon foz it; and that it may not re- 
fled upon the Cauſe, noꝛ pꝛejudice it. 

Upon the whole Matterrr 1 

Ik this Inkoꝛmation bzought againſt the Body Politick foꝛ Uſur- 
ping to be a Body Politick, ought to have been bꝛought againſt 
the particular Perſons. 1 | =_ 
It it be repugnant oꝛ contradico2y,that a Compoyation can uſurp 
to be a Coꝛpoꝛation; that a Body Politick 02 Being can uſurp to 
be a Body Politick 02 Being, befoze it hada Being, oz to be that 
ſame Body Politick o2 Being, which it was when it diduſucp, 
It foxteiting a Franchiſe, o2 Liberty, o2 other Effate, cannot 
determine oꝛ veſt that Franchiſe o2 Eftate in the King tili the Fo2- 
feiture appear on Reco, Then the old Coppoparion ſuppoſed tg 
be foxfeited, if it were ſo, vivnotwithftanding,ignd yet doch con- 
tinue in being, there being no Reco2d to determittie it; and conſe: 
muengy that which is pꝛetended a new one by Uſurpation is im⸗ 
poſſthle.” | 5 | 
: It by Seilure into the King s hands (as pretended) the Conti⸗ 
nuance of. the Cozpozation be intended; Pow intonſiſtent is it 
with Law 02 Juſtice to continue any thing in the King that is 
mongkully uſurp'd, and the Partfes to be puniſhed, fined, and 
committed to2 uſurping. 3 1 
Ik Mr. Attozney's A 0 e illue upon our Pꝛeſcrip. 
tion to be & Cozpozation, and going over and aſleavging ſeveral 
diſtinct Cauſes of Foxfeitures; cannot by Law be maintained; and 
in the Example doth introduce a way to bing all mens Eſtates 
ſubject ta Mr. Attoꝛneys will and pleaſure, Foz, let any mans 
Right be as god as can be, it will be ſcarce poſſible to defend 
it, if ſuch Pleavings as in his Replication be allowable by Law. 

Then be the matter in Law as nnch axtainſt us as poſſible ; vet 
Mr. Attozney can have no Judgment koꝛ him upon this Jnfoz- 
mation, | Next, 
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Next, Suppoling the Jnfozmation all good in Law, Pet, 
Jf the Judgments, Recoꝛds, and Atithozity that have been cited 
by them fo2 Seiſures, do plainly ſhew that Seilures and Fofet- 
tures are very different in their Natures, That the Cozpozations 
all continued notwithſtanding the Seiſures : And the Seilure was 


- only the Kings putting in Bayozs and Officers to act in them in⸗ 


ſfead of the others Elected oꝛ Conſtituted by the Cozpoxatton, and 
they remain Coppozations by Pꝛeſcription to this day, and never 
were foxfeited, diſſolved, oꝛ determined by ſuch Setſures. | 

If the General Authozities in Books that the Yiſuſing o2 Abu⸗ 
ſing a Franchiſe be truly applicable to Franchiſes (that are Effates 
and Jntereſts grantable oz - conveyable from man to man) and 
never were intended of ſuch a thing as is rather a Capacity oꝛ 
Being, than a Franchiſe. 

If there be no Caſe, oꝛ Pꝛetedent, oꝛ Opinion to be found foz it. 
I of the contrary, the particular Caſes cited pꝛove, that where 
the Cozpozations have by WVilcarriages foꝛteit ed particular Fran- 
chiles, they do not fo2feit their Cozpozations. If there be ſcarce 
any Coppozation in England, that have not at ſome time oꝛ other 
done ſomething they ſhould not, oz omitted to do ſomething 
they ſhould, and thereby fozfeited their Cozpozation , and con- 
3 all are Aſurpers, and their Coozate Acts ſince done all 
Þ 2 | : 


M the Cozpozation here hath done nothing, but that the 
Ban Aldermen, and Common Council, are only Delegates, 
- 14 „ 02 Winiſters of the Cozpozation fo2 particular. pur⸗ 
poles. | * 18 | 
If Servants, Deputies, oz Delegates, doe that which they 
have no Authozity to doez they muſf anſwer fo? it in their own 
Perſons but their Baſters, o2 thole that deputed o2 delegated 
them foꝛ anothe! 
by it, though na Aas of Parliament had been in the Caſe. 

I the As of Parliament againſt Setling the Liberties of the, 
City, fo2 , 02 by reaſon of any miſcarriage of their Officers o2 
Viniſters, extend to theſe Aas of the Mapoꝛ, Aldermen, and 
Common Council. . | 

It fo be that theſe Acts were the Acts of the Coppozation 5 Yet 
with Submiſſion, if they have ſhewn a good and legal Right by 
their Cuſtom and Title, to make By-Laws fo2 regulating and 
ſettling the Barkets and Tolls, and that which they have done 
be as pleaded reaſonable, and that there was reaſonable Gꝛound 
at that time fo2 their Petition which they have ſet foꝛth. 

It all theſe particulars that J have now ſumm d up be againſt 
me, then Judgment muſt be againſt me; though J know not 
what that Judgment can be- | 

But if any one of theſe particulars, thus repeated, be foz me, 
and againſt Mr. Attomey; then Pr. Attozney can have no Judg- 
ment againſt the City; But Judgment mult be fo2 them. Thich 
J humbly pzay, | "a 


A 


- ; urpoſe, they are innocent; they thall not ſuffer | 


againſt the City of London. | 


— 


The nert Term, viz. Trin. 35 C. 2. Ch. Juſt. Saunders dying 
the day of the Judgment given, oꝛ the next day alter, Mr. Juſt, 
Jones, Juſt. Raymond, and Juſt. Withens, being in Court, Juſt, 
Jones pꝛonounced the Judgment of the Court, and Juſt. Ray- 
mond, and Juſt. Withens affirmed, that Ch. Juſt. Saunders was 
of the ſame Opinion with them, and that they all agreed, 

1. That a Coppozation aggregate might be ſeiſed. 2 

That the Stat. 28 E. 3. c. 10. is expzelÞ, that the Franchiſes 
and Liberties of the City, upon ſuch Defaults, ſhall be taken in 
to the King's hands. _ | 

And that Bodies Politick may offend and be parddned , ap- 


pears by the general Article of Pardon, 12 C. z. whereby Cozpo- 


ations are pardoned all Crimes and Offences. 

And the Act fox regulating Coxpoxations, 13 C. 2. which p26- 
bides that no Coppontion ſhall be avoided fo2 any thing. by them 
mi done 02 omitted to be done, ſhews allo that their Charters 


may be auaided fo2 things by them mil done, oz omitted to be done. 


2. That exacting and taking Money by the pzetenved By. Lam, 
was Extoꝛztion, and a Foxfeiture of the Franchiſe of being a 
Coꝛpoꝛation. 

3. That the Petition was ſcandalous and libellous, and the 
making and publiſhing it a Foxfeſture. 

4. That the Act of the Common Council was the Act of the 
Coꝛpoꝛation. | 

5. That the Batter ſet fozth in the Recozd did riot excuſe 01 


avoid thoſe Foxfeitures ſet fo2th in the Replication, 


6. That the Jnfozmation was well founded. And « 
Gave Judgment that the Franchiſe ſhould be ſeiſed into the 

King's bands, but the Entry thereof reſpited till the King's 
Pleaſure was known in it. Juff. Raymond and Juſt. Wi: 
thens declare, that they were of the ſame Opinions in 
omnibus. | 

And accozdingly after Entry made by Mr. Attoꝛnep, 

That as to the Jſlue joined to be tried by the Countrey. 

As to the claiming to have and conſtitute Sheriffs. | 

As to the having the Mapoꝛ and Aldermen to be Juſtices of 


terius non vult proſequi. | 

Judgment is entred. Ideo conſideratum eſt quod prefat Ma- 
Jor & Compmyinitas ac Cives Civitat Lofid' as to the Iſſue afoze- 
laid, betwirt our Low the King and them joined, and as to the 
Liberties and Franchiſes afozeſaid by them claimed, to have and 
elect Sheriffs, and to have their Mayoꝛ and Aldermen to be Ju- 
ſtices of the Peace, and hold Seſſions, 

Eant «inde ſine die ſalvo jure Dom. Regis, fi al, &c. 


Et quoad dictas ſeparales materias in lege unde tam pred Att 


Gen quam pred Major & Communitas & Cives Civitat pred po- 
ſuerunt ſe in Judicium Curiæ, the Court adviſe till Trinity Term, 
and then pro eo quod videtur Curiæ hic quod prefat * & 

| m- 


the Peace, and to hold Seſlions, quod ipſe pro Domino Rege ul- 
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Communitas ac Cives Civitat' pred forisfecerunt Domino Regi 
nunc Libertat Privileg & Francheſ. pred ob cauſas in Replicacon' 
prefat Attorn Gen ſuperius ſpecificat quod Placita prefat Major 
& Communitat' ac Civium Civitat pred ſuperius rejungendo & 
repellando in ea parte placitat materiaq; in iiſd content” minus ſuf- 
ficien & invalid in lege exiſtunt ad precludend' dict Dom Reg 
a Forisfactura pred aut ad Major & Communitat' ac Cives Civi- 
tat pred ad clamand Libertat Privileg & Francheſ. pred ſibi al- 
locand' & adjudicand' manutenend* maturaq; deliberacione ſuper- 
inde prius habit. | 

Conſiderat eſt,” qd Libertat' Privileg & Francheſ. pred fore de 


ſeipſis unum Corpus corporat & Politic in re facto & nomine per 


nomen Majoris Communitatis & Civium Civitat Lond' ac per 
idem nomen placitare & implacitari, reſpondere & reſponderi per 
eoſd Majorem & Communitatem, ac Cives Civitat London pred 
ſuperius clamat' capiantur & ſeiſiantur in manus Domini Regis 
& quod prefat Major & Communitas ac Cives Civitat Lond' pred 

apiantur ad fatisfaciend' dict Dom Reg de Fine ſuo pro Uſurpa- 
tione Libertat Privileg & Francheſ. p eck. | 


— 


againſt the City of London. 
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Poſtſcript. 


1 5 ÞE Queſtion concerning the Surrender of Cowontions 


02 Bodies Politick, not being directly in the Caſe, but 


in the Arguments on both ſides inſiſted on, it may not be unne- 
toſſary to ſtate that Point, and collect what hath been in the De- 
bates 02 Arguments atieavged-on either ſides that the eater Ctew 
er may be man of it. 


By Surrender in this Duettion is by both ſides meant and in- 
tendro, ſonie-Deed v2 Inſtrument in waking - whereby a Body 
Cozpozate m Polttick can ſurrender and diſſolve it ſelf; 

It is agrred that a Body Politick may be diſſolved, either by 


the Death of the Perſons incopoꝛate, oꝛ their Betuſcr to act, 


nominate, 02: elect Officers dd Miniſters, ſo as there remain not 


ſafficient, authoꝛized o2 enabled by their Charter oꝛ Conſtitution, 


to pꝛeſetve their Being: This is apmittev to be a Ceſſer, 02 
Diſlolution ot the Coꝛpozation, and ſuch a ſozt of pielding up, 
o2 Sutrender, is admitted poſſible. 


Vut whether by any Deed or Inſtrument in Writing it can be 


done, that is the Queſtion intended. 
Foꝛ the Surrender, Jt bath been alleadged, 


x. That the Being of a Body Politick is a Liberty, Paivilege, 
and Franchiſe, that had its Commencement by the King's Char: 
ter, 02 by Pꝛeſcription, which ſuppoſes a Charter; and it it have 
its beginning and Creation by Charter, which is the Kings 
Deed that grants it, by Deed again it may be regranted and ſur- 
rendered. ; 

And tis a Maxim in Law, 

Unumquodque diſſolvi poteſt eod modo quo ligatur. 

And inſtantes in Fairs, Markets, Leets, and ſuch like Fran⸗ 
chiles, granted by Charter, which, ſay they, may be ſurrendered 
by Deed, oz Regrant. 


2. That it is neceſſary that it ſhould be. difſolvable by Sur: 
render, perhaps a Town may come to decay, and not be 
able to defray the charge that the Suppoꝛt and Maintainance 
of the Coꝛpoꝛation may require; fo2 ebery one ſees that D2- 
naments and Officers muſt be , and theſe cannot be bought, 
oꝛ maintained, without Eſtates, and poor men are not able, 
without ruine to their Families, to bear _ Maͤgiſtraties — 

es, 
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— — 


fices3 And therefoze neceſſary there ſhould be a Power in them to 
ſurrender. 


3. That the Books and Caſes in Law do pzove, That a Coz- 
— — 02 Body Politick, may ſurrender itlelt, and thereby be 


Dy. 273. There the Cale is thus ſtated: 

The Deanry of the Cathedzal Church of Wells was difolved by 
the Surrender of Fitz-Williams, tempore H. 8. And the Pꝛebend 
of Currey, in the ſame Church, was alſo ſurrendered by Goodman, 
Pꝛebendary there, x E. 6. And in this. Pear the Diffolution of 
the Deanry was confirmed, and the Deanry ertina> by Aa of 
Parliament; and a new Dean erected and created, to which new 
Deanry the Lands. and Poſſefſions of. the old were annert, a- 
mongſt other Poſſefſions, and the Nomination of the new Dean 
and Succeſſoꝛs, given by that Act to the King, and that he ſhould 
have the ſame Power in Choro & Capitulo, as the old Dean had, 
ſaving to all Strangers, other than the Biſhop of Bath and Wells, 
the old Dean, and the old Pzebenvary, and their Succefſozs. ' 

In this caſe tis admitted, and taken fo2 granted, that the 
Deanty, and alſo the Pꝛebend were ſurrendered. Re 

Dy. 282. There the Archbiſhop of Dublin had two Chapters, 
viz. the Dean and Chapter of St. Patrick, and the Dean and 
Chapter of Chriſt-Church, and both theſe uſed to confirm the 
Biſhops Leaſes. The Dean and Chapter of St. Patrick, by 
Deed under their common Seal, gave and ſurrendered all their 


Church, Houſes, Lands, and Poſſefſions, to the King, without 


licenſe oꝛ conſent of their Biſhop, being their Dwinary, and Pa⸗ 
tron of the moſt part of thi 48 1168 * 
After this Surrender their Church was uſed as the Common 
Pall, fo2 the four Courts in the Term there; and a Leaſe is 
made by the Archbichop, confirmed by the Dean and Chapter of 
Chriſt-Church-only, and whether the Succeflo of the Archbiſhop 
were bound by this Leaſe,” was the Queſtion. | 
The Judges in Ireland were divided in Opinion, and thereupon 
the Caſe ſent over fo2 the Opinion of the Judges here, and the 
Opinions and Reſolutions of five Juſtices , viz. Catlyn, Dyer, 
Saunders, Welfh, and Carus, certiſied to the Low Deputy of Ire- 
land, under their Þands, were, quod non fuit aliud Capitulum'in 
elle tempore confirmationis Dimiſſion .pred* niſi Thaift-Church 
tantum, quia Corporatio & Capitulum Sancti Patrick fuit per 


donum & ſurſum reddition Decani & Capituli pred legitime diſ- 


ſolutum abſque conſenſu Archiepiſcop i. 
Jones 168, The Opinion of Juſtice Jones there, That a Coꝛ⸗ 
pozation may be- diſſolved by an Act pꝛoper, viz. by Beſigna⸗ 


On the other ſive, it hath been answered, 


I, Ad- | 


JMI 


8 againſt the City of London. 
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1. Admitting it to be true, that to be a Body Politick, is a 
Liberty, Pꝛibilege, and Franchiſe, created by Charter, which is 
the King's Deed. 
Pet it doth not follow that it may be ſurrendered by Deed. 
Fo? the Charters that incoꝛpoꝛate the Citizens, 02 Inhabi⸗ 


tants, of ſuch a City, Town, o2 Place, and make them a Bo- 


dy capable of taking and having Lands, Goods , oz Chattels, 
to ſue and to be ſued, and to have a Common Seal, and to ad 
accozding to the Powers, Ends, and Purpoſes in their Charters 
contained, only give them a capacity foz thoſe Ends. 

The Liberty, Pzivilege, and Franchiſe that they have goes 
no farther. | 
2 They cannot transfer this Pꝛivilege, oꝛ Franchiſe, to any other 

erſons. | 
* Theſe are only perſonal Franchiſes oꝛ Capacities, fired in the 
Perſons fn whom they are granted. | 

Like to Patents of Denization granted to Aliens, whereby a 
— is granted to have, hold, and ac, as a natural bozn 

ubjec. | ; | | 

Gꝛants of Enfranchiſing a Gillain. 

Thele are Gzants that cannot be ſurrendered. 

Thele are Franchiſes and Capacities like this. 

Theſe are Exceptions to the General Rule, 

Unumquodque diſſolvitur eodem modo, &c. | 

So alſo of Fairs, Markets, Courts, &c. They are created 

by Charter, they may be granted over, oꝛ granted to the King; 


but if they be regranted to the King, they are not extind, but 


remain in the King. 


Abbot of Strata Marcell's Caſe, Rep. 9. 25. b thews the diffe- 


rence thus: : : 
hen the King grants Franchiſes that were in the Crown 


befoze the Gzant, as Bona Felonium, Deodands, Wreck, &c. 
and theſe come again to the Crown, they are merged in the 
Crown, and the King is ſeiſed of them jure Coronæ. 

But when a Paivilege, Liberty, F2anchiſe o2 Jurisdiction, was 


uͤt firſt erected oꝛ oꝛdained by the King, there, by the coming of it 


again to the Crown, they are not extinct, and inſfanceth in Fairs, 
Markets, Hundzeds, Lets, & ſimilia. 


They are not diffolv'd 02 gone, fo2 thereby Subjects would 


be pꝛejudiced: Foz if the Court ſhould be ſo granted, and 

thereby diſſolbed, the Subjects Judgments and Sutts in thoſe 

Courts would all be loff, 

 Thele are other Exceptions to that general Rulc, 
Unumquodgq; &. 


2. That the Reaſon given fo2 the Surrenders of Co2pozations 
from the poverty that may happen fo2 the conveniency of ſome 
Copordtion fs anſwerable 3 to2 that doth not very frequently 


happen: But when it doth happen, if they are weary of it, they 
R 2 may 
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may let it alone, and not act o2 choſe Officers , it will ceaſe of 


it ſelf,, ned not be at the charge oꝛ trouble of a Surrender. 
But on the other ſide, the Jnconveniences are very great, and 
are ſome of them befoze ſpecified. 5 ä 
The Eſtabliſhment of the Church is all in Coꝛpoꝛations, Bi⸗ 


ſhops, Deans, Chapters, Pꝛebends, Parſons, Uicars 3 if theſe be 


ſurrenderable, as by the Caſes cited, without conſent of Biſhops 3 
a Pꝛebend is, as to his being, but as a Parſon , 02 a Uicar.) 
Lhe Univerſities, Colleges, Yoſpitals, all the Cities, conſidera⸗ 


ble Towns, Trades, and Myſteries, are Coppozations ; if theſe. 


be ſurrenderable, it afleas our old Government. 


3. As fo2 the Bons and Authoꝛities. Dy. 273. the Diſſolution 
of the Coꝛpoꝛation thereby ſurrendꝛed, is only mention d in put- 
ting the Caſe, it is not debated, noꝛ was it material in the Caſe: 
Fo2 the Act of Parliament there ſettled the new Dean and Chap⸗ 
ter, and the — 2 and the matter of the Caſe ariſeth 
upon the Depaivation of Dean Goodman, and the appeal and re- 
verſal of that Sentence, there is not as much as any Opinion in 
the =” concerning the Diſſolution oꝛ Surrender, whether good 
0? bad. 

But what may reaſonably be inkerr d from that Caſe is, That 
the Surrender and Diſſolution thereby was not good in Law; 


fo? if it had, what needed the having an Ac of Parliament to 


ſecure againſt the old Dean and Pꝛebendary; which appears in 
the Caſe was had. And, | | 

Co. Rep. 3. 75. b. in the Caſe of the Dean and Chapter of 
Norwich, This Caſe of Dyer is cited, and there erpzeſly ſaid, 
that that Surrender was not thought good, till confirm d by Aa of 
Parliament. 

And as fo2 the other Caſe, Dyer 282. of the Surrender of the 
Dean and Chapter of St. Patrick. 

The Dpinion of the Judges there given, is by all the Judges, 
3 Car. 1. in the Caſe of Heyward and Fulcher, in Jones, 168. de- 
nied to be Law, and faid to be a pꝛivate reſolutton. 

So that theſe two Caſes in Dyer, having been by thoſe later 
Authozties denied, remain no Authozittes. And as fo2 the other 
Authozity, viz. The opinion of Juſtice Jones 168. that a Coppo- 
ration may be diflolvd by a pꝛoper Act, viz. by Reſignation, 

That is true; taken in the ſenſe he ſpeaks it, it is ſpoken: 
of a Dean and Chapter reſigning to the Oꝛdinary, viz. The Dean 
reſigning his place of Dean, and the Pꝛebendaries of the Chap⸗ 
ter, reſigning their Pꝛebends to the Ozdinary 3 whereby their 
Churches and Pꝛebends became void, and to be ſupplied by 
the reſpective Patron, collating oꝛ pꝛeſenting, as in Caſes of 
Reſignation, by any Parſon oz Uicar to his Oꝛdinary. | 

But this is nothing of a Surrender of the Body Politick to 
the King, and thereby diſſolving the Cozpozation, and defttoying 
all ſupply, by new Pꝛeſentments o2 Collations. 3 
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| And this appears by the very woꝛds of Juſtice Jones there; fo2 
| when he ſaith they may be diſſolv'd by a pꝛoper Act, viz. by Re: 
ſignationz the next woꝛds are, o2 by death of the whole Coppo- 
ration, and the King being Patron, tis in his Election whether 
he will collate de novo, 02 not, and till he collates the Coꝛpoꝛa- 
tion is in ſuſpenſe; but if the Biſhop be Patron, then the Biſhop 
upon the Reſignation, hath power to collate, and thereby tocon- 
tinue the Coꝛpoꝛation: So that it is very plain, that theReſig- 
nation he ſpeaks of, is not meant foꝛ any Surrender to the King; 
.M any thing that determines the Coꝛpoꝛation, except the Patron 
will not collate, and thereby ſuffer the Cozpozation to ceaſe. 

But of the contrary, that a Cozpozation cannot be difſolv'd by 
any Surrender, 

The Suppreſſion and Oiflolution of the Abbies, Pyozies, and 
Monaſteries, by H. 8. was no Diſſolution of their Bodies Politick. 

Br. Extinguiſhment, 75. 

Br. Corporation, 78. 

Davies, Rep. I. 

Moore's Rep. 28 2. Though their Houſes and all their JPoſſef: 
ſions were gone, and the {Perſons either diſcharged of their Or: 
ders, 92 ſent into other Houſes 3 yet reſolved, that the Coꝛpoꝛa⸗ 
tions remain d. And it can ſcarce be imagin'd, but in ſome of 
thoſe Caſes it would have been pꝛactiſed, o2 at leaſf ſomething 
laid about ſurrendꝛing their Body Politick, if it had been then 
thought ſurrenderable. 
| But the Caſes of the Dean and Chapter of Norwich, Rep. 3. 
41 Eliz. befoze cited. ä | 

2 the Caſe of Heyward and Fulcher befoze mention d in 

Ar. I. | 
- Jones, 168. 

Palm. Rep. 500, 501. 2 

Anderſ. 2. 120. ; 3 | 
Have been cited as Judgments againſt Surrenders by all the. 
Judges of the King's Bench. 

The Caſe was, That the Dean and Chapter of Norwich, 
3 Junii 1 E. 6. ſurrendꝛed tu the King their Cathedral Church, 
c all their Mannoꝛs, Lands, Tenements, Hereditaments, Fran- 
chiſes and Liberties , Spiritual and Tempozal, by whatſoever 3 
names they are known, o2 which they have oꝛ ought to have in the 
Right of their Church. 

And by the Caſe 41 Eliz. Co. Rep. 3.74- | 

And the Opinion of all the Judges of the King's Bench. 

3 Car. 1. adjudged that this was no Surrender of the Cozpo- 
ration. | { 


1 Obj. That the woꝛds of the Surrender do not ſhew any intent 
to ſurrender the Coꝛpoꝛation, but only the Poſſeſſions, 


Reſp. The being ofa Coppozation, is a Franchiſe 02 n a 
5 n 
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And there is an erpzeſs Surrender of all Franchiſes and Li- 
berties Spiritual and Tempozal , by what name ſoever known, 
which they have in the right of their Church. ; 

And this was a Spiritual Franchiſe, which they had in right of 
their Church. | 

Next, This Surrender was made with intent to difſolve the 
Coꝛpoꝛation, and to have a new one erected; this appears by the 
new Charter of Erection, made fn November following; which 
rec:tes the Surrender made to that intent. | 

It is not any where in the many Arguments of that Caſe, al- 
leadged that there wanted woꝛds in the Surrender to doe it, 
which would have been, if that had been the Oꝛound of their 
Judgment. | 

Jn the Caſe cited out of Dyer 282. there the woꝛds of the Sur⸗ 
render were, that they ſurrendered their Church, Pouſes,Lands, 
and Poſſeſſions, which are not half ſo large and ample woꝛds as 
in this Surrender are contain d; and the other ſide cite that as 
an Authozity to pꝛove a Coꝛpoꝛation ſurrender d, and admit the 
woꝛds there ſufficient, and deny them to be ſufficient here, though 
much more large, expꝛeſs, and general. 

The arguing there in Palmer 5or. that it is againſt the Na. 
ture and Conſffitution of Cozpozations, that by the woꝛds put 
in their Charters, by their very Conſtitution are to have per⸗ 
petual Succeſſion, perpetuis temporibus duratur, and which by 
22 Daths they are swozn to pzeſerve , that they ſhould be felo 

Ie. N 

And the erp2eſs wozds of the Judges repozted in theſe Books, 
thew their Opinion „that the Cozpozation could not be ſurren- 
Dꝛed. 

Jones, 168. Dodderidge Juſtice, there faith, that the Dean and 
Chapter cannot ſurrender their Coppozation. 

Palm. 501. Whitlock Inſt. there ſaith, Fo2 that that the Dean 
and Chapter are Counſel to the Biſhop inſtituted to that purpoſe, 

y cannot diſſolve themſelves , fo2 the Politick Cozpozation is 
the Soul to the Body, that cannot be granted o2 ſever d; though 
the King can create a Cozpoꝛation, he cannot diſſolve it. And 
Jones Inſt. there 502. ſaith, That the Dean and Chapter were 
Counſel to the Biſhop , and cannot deſtroy themſelves 3 if they 
could, great Inconvenience thereby will enfue to the Church. 


FINIS. 


